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MICHAEL
Attorneys for Plaintiffs ) et o

[N THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOP A
WESTERN REFINING SOUTHWEST, | Case No.:~ - 2005-007 £99

INC. f/k/a GIANT INDUSTRIES v

ARIZONA, INC., GIANT INDUSTRIES,

INC., and WESTERN REFINING COMPLAINT FOR DECLARATORY

YORKTOWN, INC. f/k/a GIANT RELIEF, BREACH OF CONTRACT

YORKTOWN, INC., AND BREACH OF IMPLIED
COVENANT OF GOOD FAITH AND

Plaintiffs, FAIR DEALING -
VS.
NATIONAL UNION FIRE INSURANCE (Demand for Jury Trial)

COMPANY OF PITTSBURGH, PA;
ILLINOIS NATIONAL INSURANCE
COMPANY; AMERICAN HOME
ASSURANCE COMPANY: AMERICAN
INTERNATIONAL SPECIALTY LINES
INSURANCE COMPANY; OMAHA
INDEMNITY COMPANY; FIREMAN’S
FUND INSURANCE COMPANY;
UNITED STATES FIDELITY AND
GUARANTY COMPANY:;
ASSICURAZIONI GENERALI S.p.A.
(U.S. BRANCH); ARIZONA PROPERTY
AND CASUALTY INSURANCE
GUARANTY FUND; AND, DOES | — 100,

Defendants

Plaintiffs Western Refining Southwest, Inc. fk/a Giant Industries Arizona, Inc.
(*“Giant Arizona™), Giant Industries, Inc. (“Giant Industries™) and Western Refining

Yorktown, Inc. fk/a Giant Yorktown, Inc. (“Giant Yorktown™) hereby file this Complaint
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States Fidelity and Guaranty Company (“USF & G™); Assicurazioni Generalj S.pA. (U.S.

for Declaratory Relief, Breach of Contract and Breach of Implied Covenant of Good Faith
and Fair Dealing (“Complaint”) against Defendants National Union Fire Insurance Company
of Pittsburgh, PA (“National Union™); Illinois National Insurance Company'(“Tilinigis”
National”); American Home Assurance Company (“American Home™); American
International Specialty Lines Insurance Company (“AISL”); Omaha Indemnity Company

(“Omaha Indemnity™); Fireman’s Fund Insurance Company (“Fireman’s F und™); United

Branch) (“Generali-U.S. Branch™); the Arizona Property and Casualty Insurance Guaranty
Fund (“Arizona Guaranty Fund™); and, Does 1 through 100 (collectively, “the Insurers”) and

allege as follows:

PARTIES

1. Plaintiff Giant Arizona is an Arizona corporation, with its headquarters in
Scottsdale, Maricopa County, Arizona. At all relevant times, Plaintiff Giant Arizona has
been a wholly-owned subsidiary of Giant Industries,

2, Plaintiff Giant Industries is a Delaware corporation, with its headquarters in
Scottsdale, Maricopa County, Arizona.

3. . Plaintiff Giant Yorktown is a Delaware corporation, with its headquarters in
Scottsdale, Maricopa County, Arizona. At all relevant times, Plaintiff Giant Yorktown has
been a wholly-owned subsidiary of Giant Industries. For purposes of this Complaint, Giant
Arizona, Giant Industries and Giant Yorktown collectively are referred to as “the
Policyholders.”

4. Defendant National Union is a Pennsylvania corporation with its headquarters
at 70 Pine Street, New York, New York 10270, National Union is a member of “the AIG
Group,” as defined in paragraph 39 below. National Union has been authorized to do

business in all states and the District of Columbia, National Union was authorized and

b ) e

-

licensed to do business by the State of Arizona on August 10, 1920. At all relevant times,
2



‘authorized and licensed to do business by the State of Arizona on March 7,1980. Atall

Brarich office located at 2201 E. Camelback Road, Suite 400B, Phoenix, Maricopa County,
Arizona 85 016.

3. Defendant Illinois National is an Illinois corporation with its headquarters'atar]
500 West Madison Street, Chicago, Illinois 60661. Illinois National is a member of the AIG
Group. Illinois National has been authorized to do business in all states and the District of

Columbia, except Arkansas, California, North Carolina and Virginia. Illinois National was

relevant times, Illinois National was authorized to transact and did transact business in the
State of Arizona. Along with all the other members of the AIG Group, Illinois National
maintains a Regional Branch office located at 2201 E. Camelback Road, Suijte 400B,
Phoenix, Maricopa County, Arizona 85016,

6. Defendant American Home is a New York corporation, with its headquarters
at 70 Pine Street, New York, New York 10270. American Home is a member of the AIG
Group. American Home has been authorized to do business in all states and the District of
Columbia. American Home was authorized and licensed to do business by the State of
Arizona on May 8, 1929. At all relevant times, American Home was authorized to transact
and did transact business in the State of Arizona. Along with all the other members of the
AIG Group, American Home maintains a Regional Branch office located at 2201 E.
Camelback Road, Suite 400B, Phoenix, Maricopa County, Arizona 85016.

7. Defendant AISL is an Arkansas corporation with its headquarters at 70 Pine
Street, New York, New York 10270. AISL is a member of the AIG Group. AISL has been
authorized to do business as a surplus lines insurer in all states and the District of Columbia,
except New Jersey. AISL is listed by the Arizona Department of Insurance as an insurer for
which a sponsoring Surplus Lines Broker has filed documents required to qualify AISL to
transact surplus lines insurance in Arizona. At all relevant times, AISL was authorized to
transact and did transact business in the State of Arizona. Along with all the other members

of the AIG Group, AISL maintains a Regional Branch office located at 2201 E. Camelback

Road, Suite 400B, Phoenix, Maricopa County, Arizona 85016.
3
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8. Defendant Omaha Indemnity is a Wisconsin corporation with its headquarters
at Mutual of Omaha Plaza, Omaha, Nebraska 68175. Omaha Indemnity has been suthorized
to do business in all states and the District of Columbia. Omaha Indemnity was authorized
and licensed to do business by the State of Arizona on
J anuaﬁr 15, 1969. At all relevant times, Omaha Indemnity was authorized to transact and
did transact business in the State of Arizona.

9. Defendant Fireman’s Fund is a California corporation, with its headquarters at

777 San Marin Drive, Novato, California 94998. Fireman’s Fund has been authorized to do |

business in all states and the District of Columbia. Fireman’s Fund was authorized and
licensed to do business by the State of Arizona on March 3 1, 1899. At all relevant times,
Fireman’s Fund was authorized to transact and did transact business in the State of Arizona.

10.  Defendant USF & G is a New York corporation, with its headquarters in
Maryland. USF & G is a member of the Travelers Group of Companies. USF & G was
authorized and licensed to do business by the State of Arizona at the time it issued insurance
policies to the Policyholders. At all relevant times, USF & G was authorized to transact and
did transact business in the State of Arizona.

11.  Defendant Generali-U.S. Branch is part of an Italian corporation,
Assicurazioni Generali S.p.A., and has its headquarters at One Liberty Plaza, New York,
New York 10006. Assicurazioni Generali S.p.A. is Italy’s largest insurance company. It
controls almost 300 companies, more than a third of which sell insurance. Genamerica
Management Corporation, New York, conducts and carries on the daily operations of
Generali-U.S. Branch. Generali-U.S. Branch has been authorized to do business in all states
and the District of Columbia, except Hawaii, Massachusetts, Rhode Island and Vermont.
Generali-U.S. Branch was authorized and licensed to do business by the State of Arizona on
October 19, 1982. At all relevant times, Generali-U.S. Branch was authorized to transact
and did transact business in the State of Arizona.

12.  Defendant Arizona Guaranty Fund is a fund within the Arizona Department of]

Insurance created by the Property and Casualty Insurance Guaranty Fund Act, codified at
4
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A.R.S. § 20-662. The Arizona Guaranty Fund is charged with protecting the interests of

persons holding covered claims against insolvent insurance companies, including their
policyholders or claimants who are residents of Arizona. Home Insurance Company ™ - aimf:in
(“Home Insurance™), which issued comprehensive general liability (“CGL”) insurance
policies to the Policyholders, was declared insolvent in the State of New Hampshire in 2003
The Arizona Guaranty Fund assumed the rights and liabilities of Home Insurance as an
insolvent insurer and is obligated to pay covered claims. The Arizona Guaranty Fund is
obligated, under Arizona law, to defend the Policyholders to the same extent Home:

Insurance would have been required to defend the Policyholders had it not become

insolvent.
13.  The true names and capacities, whether individual, corporate, associate_, or
otherwise, of Defendant Does 1 through 100 are unknown to the Policyholders at this time

and the Policyhol‘ders’ claims are asserted against such Doe Defendants using fictitious
names, pursuant to Rule 4(c) of the Arizona Rules of Civil Procedure. When the true names
and capacities of said Doe Defendants have been ascertained, the Policyholders will amend
this Complaint accordingly.

14.  The Policyholders allege that each of the Defendants sued as Does | through
100 issued one or more CGL insurance policies to the Policyholders or to another entity
naming the Policyholders as an insured, named insured, additional insured. or additional
named insured.

YENUE AND JURISDICTION
15.  Pursuantto AR.S. § 12-401, venue is proper in Maricopa County because

Plaintiff Giant Industries resides in Maricopa County. Giant Industries’ corporate office is |
located at 23733 N. Scottsdale Road, Scottsdale, Arizona 85255.

16.  Pursuantto AR.S. § 12-401, venue also is proper in Maricopa County because
Plaintiff Giant Yorktown resides in Maricopa County. Giant Yorktown’s corporate office is

located at 23733 N. Scottsdale Road, Scottsdale, Arizona 85255.
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Insurers have purposely availed themselves of the privilege of conducting business in the

17.  Pursuant to A.R.S. § 12-401, venue also is proper in Maricopa County becauss
the Insurers_‘contracted in writing to perform an obligation in Maricopa County.

-18. Pursuant to A.R.S. § 12-401, venue also is proper in Maricopa County begatiga
this is an action against insurance companies and the claims for relief asserted by the
Policyholders against the Insurers arose in Maricopa County. .

19.  Pursuant to A.R.S. § 12-401, venue also is proper in Maricopa County because
the Insurers have agents and/or representatives in Maricopa County.

20.  Pursuant to A.R.S. § 12-401, venue also is proper in Maricopa County because
the Insurers conduct business in Maricopa County.

21.  This Court has jurisdiction over the Insurers because each Insurer has
substantial, systematic and continuous contact with the State of Arizona. In addition, the

Insurers maintain offices, agents, and/or representatives in the State of Arizona. The

State of Arizona. This lawsuit arises directly from the activities of the Insurers in the State

of Arizona.

22.  This Court has jurisdiction over Defendant Arizona Guaranty Fund because it

is an entity created by Arizona statute and is a resident of the State of Arizona.

NATURE OF THE ACTION

23.  The Insurers (except for the Arizona Guaranty Fund) sold the CGL insurance |

policies, including those listed in paragraphs 825 through 1040 below (collectively, the
“CGL Insurance Policies™) to three residents of the County of Maricopa, Arizona, Giant
Arizona, Giant Industries and Giant Yorktown, then wrongfully failed to defend their
policyholders in over fifty (50) product liability lawsuits. Through the insolvency of Home -
Insurance, the Arizona Guaranty Fund, like the other Insurers, is liable for the defense of the
Policyholders.

24.  All of the CGL Insurance Policies issued by the Insurers that are relevant to

this action were purchased and delivered to the Policyholders at or in Maricopa County,

e

Arizona,



25.  The over fifty (50) product liability lawsuits filed against the Policyholders aref
described more fully in paragraphs 90 to 820 of this Complaint (collectively, “the
Underlying Product Liability Lawsuits™). e

26.  Although the Underlying Product Liability Lawsuits were filed in many states
ac1"oss the country — from the West to the Northeast and the South — almost all of the
Underlying Product Liability Lawsuits have been consolidated in the United States District
Court for the Southern District of New York in a single proceeding as part of the multi-
district litigation, In re: Methyl Tertiary Butv! Ether (‘MTBE”) Products Liabili_tv Litigation
No. 1:00-1898 MDL 1358 (S.D.N.Y.) (“MTBE Products Liability MDL"™). The
Policyholders vigorously have contested the Underlying Product Liability Lawsuits,
including those in the MTBE Products Liability MDL. '

27.  The Underlying Product Liability Lawsuits generally are not specific as to

exactly when, where, and how the alleged damages were caused and the plaintiffs in the
Underlying Product Liability Lawsuits have not made this information available, if it exists
at all. Instead, the plaintiffs in the Underlying Product Liability Lawsuits have concentrated
their efforts on the MTBE manufacturing industry and gasoline refining industry through
theories of collective liability such as “Market Share Liability,” “Alternative Liability,”
“Enterprise Liability,” and “Concert of Action Liability.” The plaintiffs in the Underlying
Product Liability Lawsuits generally allege that the claimed damages arise out of products
thét wére ménufactured or sold by the Policyholders and that the Policyholders’ alleged
lability arises from the sale of a product — reformulated gasoline (“RFG™) - that allegedly
contained MTBE.

28.  Typical of the product liability allegations in the Underlying Product Liability

Lawsuits are allegations from State of New Mexico v. Amerada Hess Corp.. et al.. Case No.

06-CV-5496 (see paragraphs 93 to 106 below), one of the many Undcrlying Product
Liability Lawsuits in the MTBE Products Liability MDL, in which the plaintiffs allege:
a. “Oil companies began blending MTBE into gasoline in the late 1970°s.

Initially used as an octane enhancer, MTBE wag used throughout the
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. “Refiners, including Defendants, significantly increased their use of MTBE
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. -“The defendants in this action are major oil and chemical companies that

. “MTBE is a fungible product. Once released into the environment, MTBE

. “Gasoline containing MTBE from various refiners is commingled during

1980°s at low concentrations in some gasoline by some refiners, primarily

in high-octane grades.” (State of New Mexico v. Amerada Hess Corp.. et
al,, Case No. 06-CV-5496, Original Complaint, 747.) A, | as

in gasoline after 1990, when Congress established the Reformulated
Gasoline Program (‘RFG Program’) in section 211(k) of the Clean Air Ac
42 U.8.C. §7545(k).” (State of New Mexico v. Amerada Hess Corp., et al.
Case No. 06-CV-5496, Original Complaint, 748.)

manufacture MTBE, blend MTBE into gasoline, and/or supply gasoline
containing MTBE to the State. The defendants include MTBE
manufacturers and refiners and major brand marketers of gasoline
containing MTBE, which entered and continues to enter the stream of the
State’s commerce. Gasoline containing MTBE has damaged and continues
to damage the waters of the State and State property.” (State of New

Mexico v. Amerada Hess Corp., et al., Case No. 06-CV-5496, Original

Complaint, 5.)

lacks characteristics or a chemical signature that would enable
identification of the refinery or company that manufactured the product.”
(State of New Mexico v. Amerada Hess Corp.. et al., Case No. 06-CV-
5496, Original Complaint, §39.)

transmission from refineries to distribution centers. The gasoline at any
particular service station comes from many different refiners, Thus, a
subsurface plume, even if released from a single identifiable tank, pipeline,

or vessel, is the product of mixed batches of gasoline originating from
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different refiners.” (State of New Mexico v. Amerada Hess Corp., et al.,
. Case No. 06-CV-5496, Original Complaint, 140.)
f. “When Defendants placed gasoline containing MTBE into the stream of ¥ Hr:

commerce, it was defective, unrcasonably dangerous, and not reasonably
suited for its intended, foreseeable and ordinary transportation, storage,
handling, and uses . . .” (State of New Mexico v. Amerada Hess Corp., et
al., Case No. 06-CV-5496, Original Complaint, 963.)

29.  The first MTBE product liability cases were filed in 1998 in Millett v. Atlantic

Richfield Co. in Cumbetland County, Maine. Several more MTBE product liability cases

were filed in 1999, such as Maynard v. Amerada Hess Corp. in New Hanover County, North

Carolina, Communities for a Better Env’t v. Unocal Corp. in San Francisco County,

California, and, South Tahoe Pub. Util, Corp. v. Atlantic Richfield Co. in San Francisco

County, California. More MTBE product liability cases were filed between 1999 and 2004.
In October 2000, the United States Judicial Panel on Multidistrict Litigation transferred
purported class action cases brought on behalf of private well owners in 18 states against
nearly all refiners operating in the United States District Court for the Southern District of
New York for consolidated proceedings. These consolidated cases were collectively
referred to as “MDL 1358, In re MTBE Product Liability Litigation”
(http://www.jpml.uscourts.gov/Docket Info/Products Liability/MDL. -1358/mdI-1358.htmi),

the MTBE Products Liability MDL. J udge Shira A. Scheindlin of the United States District
Court for the Southern District of New York has presided over the MTBE Products Llablhty
MDL.

30.  Almost all of the MTBE product liability lawsuits in the United States were
sent to Judge Scheindlin for handiing as a part of the MTBE Products Liability MDL. By
2004, over 60 MTBE product liability cases were pending as part of the MTBE Products
Liability MDL.

31.  Judge Scheindlin continues to oversee the MTBE Products Liabitity MDL and|

thus, oversees almost all of the Underlying Product Liability Lawsuits. In a 2001 decision i1]
9
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Policies Issued by Fireman’s Fund

1006. . On information and belief, Fireman’s Fund issued CGL Policy No.
MXP3583217, effective May 3, 1980 through August 3, 1980.

1007. On information and belief, CGL Policy No. MXP3583217 requires.Fireman’s
Fund to defend all suits against Giant Industries potentially seeking damages because of
bodily injury or property damage to which the insurance policy applies.

1008. On information and belief, CGL Policy No. MXP3583217 did not contain any
exclusion that eliminates Fireman Fund’s duty to defend Giant Industries in the Underlying
Product Liability Lawsuits.

1009. On information and belief, CGL Policy No. MXP3583217 does not have any
deductible or self-insured retention applicable to any of the Underlying Pro&uct Liability
Lawsuits.

1010. At this time, the Policyholders do not have a copy of CGL Policy No.,
MXP3583217. The Policyholders have requested a copy of CGL Policy No. MXP3583217,
but Fireman’s Fund has not provided it. |

Policies Issued by Home Insurance

1011. On information and belief, Home Insurance issued insurance to Giant
Industries under a Business Owner Insurance package that included CGL policies.

1012. On information and belief, Home Insurance issued Business Owner Policy No)
BOP8816174, effective August 3, 1980 through August 3, 1981.

1013. On information and belief, Policy No. BOP8816174 requires Home Insurance
(now Arizona Guaranty Fund) to defend Giant Industries in all suits potentially seeking
damages because of bodily injury or property damage to which the insurance policy applies.

1014. On information and belief, Policy No. BOP8816174 does not contain any |
exclusion that eliminates Home Insurance’s (now Arizona Guaranty Fund’s) duty to defend

Giant Industries in the Underlying Product Liability Lawsuits.

142
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deductible or self-insured retention applicable to any of the Undertying Product Liability

1015. On information and belief, Policy No. BOP8816174 does not have any
deductible or self-insured retention applicable to any of the Underlying Product Liability
Lawsuits,

1016. At this time, the Policyholders do not have a copy of Policy No. BOP8816174.
The Policyholders have requested a copy of Policy No. BOP8816174, but Arizona Guaranty
Fund has not provided it.

1017. On information and belief, Home Insurance issued Business Owner Policy No.
BOP8828551 (renewal of BOP8816174), effective August 3. 1981 through August 3, 1982.

_1018. On information and belief, Policy No. BOP8828551 requires Home Insurance
(now Arizona Guaranty Fund) to defend Giant Industries in all suits potentially seeking
damages because of bodily injury or property damage to which the insurance policy applies.

1019. 'On information and belief, Policy No. BOP8828551 does not contain any
excluswn that eliminates Home Insurance’s (now Arizona Guaranty Fund’s) duty to defend
Giant Industries in the Underlying Product Liability Lawsuits.

1020. On information and belief, Policy No. BOP8828551 does not have any

Lawsuits,

1021. At this time, the Policyholders do not have a copy of Policy No. BOP8828551.
The Policyholders have requested a copy of Policy No. BOP8828551. but Arizona Guaranty
Fund has not provided it.

1022. The Superior Court of Merrimack County, New Hampshire, placed Home
Insurance in liquidation on June 13, 2003. Bjr order of the court, the deadline for filing
claims against Home Insurance was set as June 13, 2004,

1023. Pursuant to the Arizona Property and Casualty Insurance Guaranty Fund Act,
AR.S. § 20-662, the Arizona Department of Insurance oversees the Arizona Guaranty Fund
which handles claims against insolvent insurers by Arizona policyholders,

1024. Under Arizona law, the Arizona Guaranty Fund must “step into the shoes” of

Home Insurance and assume its obligations and rights under the CGL Insurance Policies. Ad
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a result, under Policy No. BOP8816174 and BOP8828551, the Arizona Guaranty Fund is
required to defend Giant Industries in all suits potentially seeking damages because of bodily
injury or property damage to which the Home Insurance policy applies.

1025. The Arizona Guaranty Fund has denied the Policyholders’ claims for defense
of the Underlying Product Liability Lawsuits.

Policies Issued by USF & G

1026. On information and belief, USF & G issued CGL Policy No. MP675 83,
effective August 19, 1982 through August 3, 1983.

1027. On information and belief, CGL Policy No. MP67583 requires USF & G to
defend Giant Industries in all suits potentially secking damages because of bodily injury or
property damage to which the insurance policy applies.

- 1028. On information and belief, CGL Policy No. MP67583 did not contain any
exclusion that eliminates USF & G’s duty to defend Giant Industries in the Underlying
Product Liability Lawsuits.

1029. On information and belief, CGL Policy No. MP67583 does not have any
deductible or self-insured retention applicable to any of the Underlying Product Liability
Lawsuits.

1030. At this time, the Policyholders do not have a copy of CGL Policy No.
MP67583. The Policyholders have requested a copy of CGL Policy No. MP67583, but USF
& G has not provided it.

Policies Issued by Omaha Indemnity

1031. Omaha Indemnity issued CGL Policy No. CL00015 1, effective August 3', 1983
through August 3, 1986.

1032. Giant Industries is a named instired under CGL Policy No. CL000151, as well
as “all divisions, subsidiaries and joint ventures now existing or as may later be constituted.”
Giant Arizona and Giant Yorktown are wholly-owned subsidiaries of Giant Industries, so

Giant Arizona and Giant Yorktown also are Named Insureds under CGL Policy No.
CLO00151.
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1078. National Union issued Umbrella Policy No. BE 139-96-75, effective
November 1, 2002 through November 1, 2003.

1079. National Union issued Umbrella Policy No. BE 298-80-58, effective
November 1, 2003 through November 1, 2004. , )

'~ 1080. Naticnal Union issued Umbrella Policy No. BE 598-39-11, effective
November 1, 2004 through November 1, 2005.
_ 1081. National Union issued Umbrella Policy No. 2979948, effective November 1.
2005 through November 1, 2006.
_ 1082. National Union issued Umbrella Policy No. 4485768, effective November 1,
2006 through November 1, 2007.

1083. None of the Umbrella Policies issued by National Union are applicable to the
defense of the Underlying Product Liability Lawsuits. The Policyholders only are seeking
defense of the Underlying Product Liability Lawsuits through this Complaint and none of
the policy limits of the underlying primary CGL Insurance Policies have béen exhausted so
as to trigger coverage under the Umbrella Insurance Policies.

| Policies Issued by Home Insurance

1084. Home Insurance issued Umbrella Policy No. HXL-1 57 65 17, effective
Augnst 3, 1983 though August 3, 1984,

1085. The Umbrella Policy issued by Home Insurance is not applicable to the _
defense of the Underlying Product Liability Lawsuits. The Policyholders onljr are seeking
defense of the Underlying Product Liability Lawsuits through this Complaint and none of
the policy limits of the underlying primary CGL Insurance Policies have been exhausted so

as to trigger coverage under the Umbrella Insurance Policies.
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1154. Enforcement of a Jjudgment for the claims for relief asserted by the
Policyholders in the Complaint would be enforceable in Arizona because the Policyholders
each are residents of Arizona; Arizona Guaranty Fund is an Arizona resident; each Insurer ig
registered and does business in Arizona; and, almost every other state hag adopted the
Uniform Enforcement of Judgments Act, the Arizona version of which is codifiedat A.R S,
§ 12-1702.

1155. On information and belief, the docket in Maricopa County, Anzona is no more
congested than the dockets in other forums potentially available, and most likely is less
congested. In fact, on information and belief, the time to trial on most civil matters in
Maricopa County, Arizona is a little more than a year.

1156. Trial in Arizona would be at home with the state law that would govern the
case because under the choice of law analysis outlined in the Restatement Second, which
Arizona follows in determining choice of law, Arizona law applies to the Complaint.
Section 188 of the Restatement Second provides that, where the parties have not chosen the
applicable law, the rights and duties of the parties, with respect to a contract issue, will be
determined by the local law of the State which, as to that issue, has the most significant
relationship to the transaction and to the parties. Arizona, as the state in which the contract
was formed, the policyholder resides, the insurance broker resides, and the majority of
witnesses reside, thus has the most significant relationship to the transaction at issue.

FIRST CIAIM FOR RELIEF
DECLARATORY RELIEF
(Multiple Policies Apply to the Defense of the Policyholders and Policyholders Can
Select One AIG Group Policy to Pay 100% of the Reasonable and Necessary Defense
Costs of the Underlying Product Liability Lawsuits — Against All Defendants)

1157. The Policyholders refer to and re-allege the allegations set forth in paragraphs
1 through 1156 of this 'Complaint and incorporate them by reference.

1158. The Insurers are obhgated to fully investigate and defend, or to pay the costs
of investigation and defense in connection with, lawsuits that contain allegations that are

159




potentially covered under the CGL Insurance Policies from May 3; 1980 to November 1,
2002.

1159, The Underlying Product Liability Lawsuits are covered, or, at a minimum,
potentially covered, under each of the Insurers’ CGL Insurance Policies.

1160. Under the terms of the Insurers’ CGL Insurance Policies, the Insurers have a
duty to investigate fully the Underlying Product Liability Lawsuits and to provide a full
defense to the Policyholders in connection with the Underlying Product Liability Lawsuits.

1161. The Insurers that are members of the AIG Group have failed and refused fully
to acknowledge, accept or undertake their duty to fully investigate and defend the
Policyholders in the Underlying Product Liability Lawsuits,

1162. Under Arizona law which is applicable to this dispute, the Policyholders are
entitled to select one of the Insurers’ CGL Insurance Policiés to provide 100% of the
Policyholders® defense of the Underlying Product Liability Lawsuits,

1163. The Policyholders have selected Nationa!l Union Policy No. GL 541-96-88
RA, effective November 1, 1990 through November 1, 1991, to provide 100% of the
Policyholders’ defense of the Underlying Product Liability Lawsuits.

1164. Should it cure its breach of contract and bad faith, National Union has the right
to seek subrogation or contribution from each of the other Insurers that have an obligatioﬁ to
defend the Policyholders against the Underlying Product Liability Lawsuits, provided that in
doing so it does not attempt to shift any portion of its obligation to fully defend the
Policyholders and pay 100% of the Policyholders’® defense of the Underlying Product
Liability Lawsuits.

1165. There exists an actual justiciable controversy between the Policyholders and
the Insurers as to the Insurers’ obligations under the CGL Insurance Policies to investigate
and provide a defense to the Policyholders in connection with the Underlying Product
Liability Lawsuits, and as to whether the obligations between the Insurers are several,

Declaratory relief will settle that controversy and clarify the Parties’ rights and obligations.
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1166. Pursuant to the Uniform Declaratory Judgments Act, ARS. § 12-1831 et seq.,
the Policyholders seek a declaration that:

a. The Insurers, under the CGL Insurance Policies, have a duty to defen&
fully and to pay or reimburse in full the Policyholders’ past, present and
future costs of investigation and defense in the Underlying Product
Liability Lawsuits;

b. The Insurers’ duties to defend fully and to pay or reimburse in full are
separate and independent of any duties that any other of the Insurers have
or may not have to the Poiicyholders;

¢. The Insurers each are fully liable for the entire defense of the Policyholder%
in connection with the Underlying Product Liability Lawsuits and the
entire investigation of those claims and al] of the Policyholders’® past and
future costs of defense investigation in connection with the Underlying
Product Liability Lawsuits; and,

d. The Policyholders are authorized by law to select one CGL Insurance
Policy to pay 100% of the defense of the Underlying Product t,iability
Lawsuits.

1167. The Policyholders seek these declarations based upon the language of the CGI.
Insurance Policies, the allegations in the Underlying Product Liability Lawsuits, the
reasonable expectations of the Policyholders under the Insurers’ CGL Insurance Policies and
on the insuring obligations implied or imposed under Arizona law.

SECOND CLAIM FOR RELIEF
BREACH OF CONTRACT

(Failure to Defend — Against the AIG Group Members Only)

1168. The Policyholders refer to and re-allege the allegations set forth in paragraphs
1 through 1167 of this Complaint and incorporate them by reference.
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alleged, was and is oppressive, outrageous and intolerable in that it was and is taken in

| intent to vex, injure or annoy the Policyholders, such as to constitute oppression, fraud or

z. Seeking to avoid the ruling on the duty to defend against the AIG Group on
the same claims as determined in the Third Federal Circuit against the AIG
Group in Sunoco, Inc. v. Hlinois Nat’l Ins. Co., 226 Fed.Appx. 104, 2007
WL 295267 (3d Cir. 2007), decided under Pennsylvania law which in most

relevant respects is similar to Arizona law.

1187. As a result of the wrongful refusal to defend the Policyholders by the Insurers
who are members of the AIG Group, the Policyholders have paid for their own defense in
the Underlying Product Liability Lawsuits, including costs and fees for:

a. Engaging counsel to defend the Underlying Product Liability Lawsuits;

b. Incurring additional costs in connection with the defense of the Underlying
Product Liability Lawsuits which are covered; and, -

c. Compelling the Policyholders to initiate this Complai_ntjust to obtain the
policy benefits to which they already are entitled.

1188. The Insurers who are members of the AIG Group acted with knowledge tﬁat
their actions were likely to cause unjustified and significant damages to the, Policyholders.

1189. The conduct of the Insurers’ who are members of the AIG Group, as herein
conscious disregard of the Policyholders’ rights under the CGL Insurance Policies with the

malice under Arizona law, and justifies an award of exemplary and punitive damages agains}
the Insurers.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff Policyholders respectfully request that judgment be entered
in their favor for the following:
A. On the First, Second and Third Claims for Relief, an award of direct, indirect,
consequential, incidental, special compensatory and other damages, due to the

alleged breaches of contract and in tort as set forth above, in an amount to be

proven at trial;
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On the First, Second and Third Claims for Relief, an award of attorneys’ fees
and costs, pursuant to AR.S. § 12-341.01(A); -

On the First Claim for Relief, a declaration that Insurers, collecttvely, and réat:l; 23
Insurer, severally, are obligated to fully defend Policyholders and that the
Policyholders have the right to select one policy to provide 100% of the
defense;

On the First Claim for Relief, costs pursuant to the Uniform Declaratory
Judgments Act, A.R.S. § 12-1840;

On the Third Claim for Relief, punitive and exemplary damages;

On all Claims for Relief, such orders as are necessary to effectuate this Prayer
for Relief or to preserve this Court’s jurisdiction over the Parties and issues
herein;

For costs of suit; and,

For such further and other relief that the Court deems just and proper.

DATED this __]st' day of April, 2008.

JOHN ROLLIE WIGHTMAN, P.C.

v Dot Upor—

@Jhn Rollie ngﬂ an

0. Box 390
Phoenix, AZ 85001
Attorneys for Plaintiffs
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PMILIP B. MUNSUCKER
ATTORNEY

Via E-all and U.S. Wall

Ryan J. Talamante
Glover & Van Cott

RESOLUTIAON
—a-aa—
LAW GROUP ..

DIREST S25-299-5104
E-MAIL] FHUNBUEKER@RESLAWGERP.QOM

June 25, 2008

2025 North Third Strest, Sulte 260

Phoenix, AZ 86004
Ph: (802) 267-9160

RE:

Insurad:
Lawsuit:

Companies:

Policies:

Your Claim #:

Dear Ryan.

National Union

YOELEe| 5 g 5 1 ST Al )
Elre Ins, Co of Pittsburgh. PA, et al., Case No.: CV2008-

007299 (the “Coverage Case")

Western Refining Southwest, Inc., f/k/a Giant Industries, Inc.
Uriderlying Product Liability Lawsuits Per Appendix 1,
attached, ("the Underlying Product Liability Lawsuits™)
Artzona Property and Casualty Insurance Guaranty Fund for
The Home Insurance Company In insolvency and any other
sffiliated company that issued any other general liability policy
Issued to an Insured at that term Is defined above or is defined
in any general liability policy issued to an Insured

BOP 8816174 (Effective Dates: 8/3/80 - 8/3/81); BOP 8931246
(Effective Dates: 8/3/82 - 8/3/83), and, any other general
liability policy issued to an Insured as that term is defined
above or is defined in any general liability policy issued to an
Insured”

Unknown

This letter follows up on our converssation on May 23, 2008 and specifically
responds to your letter to me dated May 28, 2008 (the "Guaranty Fund's Lettar”). As
you are aware, Tha Home Insurance Corapany (“Home [nsurance”) Issued saveral
comprehensive general llability insurance policles ("CGL Folicies”) to Gliant Industries,
Inc., now known as Waestarn Refining Southwest, Inc. Home Insurance was declared
insolvent by the Superior Court in Merrimack County, New Harnpshire on June 13,
2003. The Arizona Property and Casualty Insurance Guaranty Fund (the "Guaranty
Fund"} was creatad by statute within the Dapartment of Insurance to investigate and

A71Y MT. DIABLO BLYDy BUITE 200, LAFAYETTE, CA 940549 Fyonm 928-284.0840 Faxa 93528400710
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pay covered claims of insolvent insurers. The Guaranty Fund is deemed to be the
inaoivent insurer to the axtent of its obligation on the covered cle}ims and to such extent
has the rights, duties and obligations of the insolvent insurer as if the insurer had not

bacome Insolvent, A.R.S. § 20-867,
Respons e Gua Fund’s Assertlon of Stgfu ge

The Guaranty Fund's Letter called attention to three "statulory defenses”
asserted on behalf of the Guaranty Fund. As you will recall, the Guaranty Fund's Letter
did not contain a discussion of the Guaranty Fund's policy defenses under the CGL
Policies. The Guaranty Fund claims defenses based on: (1) A.R.S. § 20-667: (2)
A.R.8. § 20-6879; and, (3) A.R.S. § 20-673. The Policyholders respond fo the Guaranty
Fund's assartion of a statutory defense under each statute in turn below,

1.  ARS. § 20-667

The Guaranty Fund's Letter asserts that only those "covered claims” that were in
existence as of July 13, 20083 are obligations of the Guaranty Fund. The Pollcyhoiders
currently are Investigating whether any of the Underying Product Liability Lawsuits were
filed prior to that time. |t is our understanding that a number of the Underlying Product
Liabllity Lawsuits were filed in 2003, and at least one of them was filed prior to July 13,
2003. For example, we believe that County of Suffolk v. Amerads 888 CO et al

[2Ud N88S L L B .,
Case No. 04-CV-5424 ("County of Suffolk"), lniﬁallg was filed In 2002, before being

transferred o the Southem District of New York. » along with all of the
other Underlying Product Liabllity Lawsuits, is consolidated In a single multi-district
proceeding pending In the United States District Court for the Southem District of New
York entitled In re: Methyl Tartiary Butyi Ether ("MTBE"} Products abllity Li
1:00-1898 MDL 1358 (S.D.N.Y.) (the "MTBE Producis Liabity MDL"), The
the claims now in the MTBE Products Liability MDL existed in 2002.

In addition, we note that under the statutory language, and as is acknowledged
in the Guaranty Fund’s Letter, a “covered claim” is defined In A.R.S. § 20-661 as "an
unpald claim . . . which arises out of and Is within coverage of an Insurance policy.” The
statute does not specify, and we have found no case faw which clarifles, whether the
litigation must have arisen prior to that tirme, or whether the ¢laim underlying the
litigation must arise prior to July 13, 2003. The Underlying Product Liability Lawsuits
assert claims that MTBE was placed into reformulated gasoline beginning in the late
19708, and certainly prior to July 13, 2003, Therefore, the Policyholders assert alf of
the claims in the Underlying Product Ligbility Lawsuits did arise prior to the tme Home
Insurance went info insolvency.

2. AR.S. § 20-679

Your discussion of A.R.S. § 20-678 In the Guaranty Fund's Letter asserts that
even assuming thera are claims that fall within section 20-867, the Guaranty Fund has
barred known claims not filed within four months from the date of notice to creditors by

LETTER TO RYAN TALAMANTE JUNE 258, 2008 Pame 2
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the receiver or on or before the claims bar date gatablished by the receiver, whichever
is latar. You further assert: “Since none of the claims listed in the complaint were
noticed to the Home liguidator or the Guaranty Fund oh or before June 13, 2004, they
are all barred as to the Guaranty Fund under A.R.S. § 20-679."

As discugsed sbove, a number of the Underlying Product Liability Lawsuits were
filed prior to June 13, 2004. I is unclear to us at this time whether any of these claims
were notloed to the Home Insurance Liquidator prior to June 13, 2004. We believe
discovery Is necessary to determine {f any claims were tendered fo Home Insurance in
insalvency and, if so, yhen such claims were tandered. Part of this discovery wi
necessitate a review of documents potentially in the possession of brokers, the Home
Insurance Liquidator and the Guaranty Fund.

3. AR.S.§20-673

AR.S. section 20-673 states: “Where more than one policy may be applicable, a
policy issued by the Insalvent insurer shall be desmed to be excess coverage. The
claimant shall be required to exhaust all rights under other applicable coverage or

coverages.”

The Policyholders acknowledge that they are pursuing coverage under a number
of other CGL Policles issued to the Policyholders by the AIG Group of insurers and
several other primary insurers. However, at thia time, nona of the other insurers have
paid any money fo the Policyholders for the Underlying Product Liability Lawsuits, As &
resuit, it may not be poasible to determine the Guaranty Fund's liability, if any, until all of
the Underlying Product Liabllity Lawsuits have been resolved.

Par our previous discussions and the Guaranty Fund's Letter, we agreed to
include in this response a description of discovery necessary to addresa the issues
raised by the Guaranty Fund. In response, we believe that it Is necessary for the
Policyholders to pursue discovery from the brokers and the Homa Insurance Liquidator,
in the form of a document subpoena pursuant to the Arfizona Rules of Civil Procedure,
Rule 45, and by a Rule 34 request for documents to the Guaranty Fund.

As a result of ongoing discussions with othar primary insurers with petentially-
applicable CGL Policies, the Policyhalders' need for discovery regarding whether and
when Home Insurance recetved notice of claims against the Policyholders and the fact
that the Guaranty Fund’s lability, if any, may not be determinad until regolution of the
Undertying Product Liability Lawsuits, the Policyholders suggest a stay of the claims
agserted against the Guaranty Fund in the Coverage Case, while they pursue coverage
under other potentially-available CGL Policies.

LETTER TO RYyan TALAMANTE JunE 25, 3008 PaGE 3
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We balieve the above information sufficiently responds to the Guaranty Fund's
Letter. Please let me know as soon as possible if the Guaranty Fund will agree to an
informal stay of the claims asserted agalnst it by the Policyholders, Plaase call me if
you have any other questions.

Very truly yours,
RESOLUTION LAW GROUP, P.C,

Philip C. Hunsucker

PCH:mm
cc: Cllent

LETTER TG RYAN TALAMANTE JUNE 28, 2008 PAGE 4
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APPENDIX 1:
LI RLYING PRODUCT LIAB LAWSUITS
1. State of New Mexico v. Amerada Hegs Corp., et al,, Case No. 06-CV-5496,
filed in New Mexico;
2. City of South Bend. Indisna v. Amerada Hess Corp., et al,, Case No, 04-CV-
2056, filed in Indiana;

3 Town of Campbellshurg, Indiana v. Amerada Hess Corp., et al., Case No, 04-

CV-4990, filed in Indians;

4. North Newton School District v. Amerada Hess Corp st al,, Case No. 04-CV-

2057, filed in Indiana;
al., Case No. 06-

6. City of Lowell v. Ametada Hess Corp., et al., Case No. 05-CV-4018, filed in
Masgsachuseits;

7. Town of Duxbury ¢t al. v. Amerada Hese Corp.. et al,, Case No. 04-CV-1725,
filed in Massachusetts;

8. Town of Billerica, et al. v, Amerada Hess Corp., Case No, 06-CV-1381, filed
in Massachusetts;

9. Town of Lakoville et al. v. Hess ot al., Case No. 07-CV-8360,
filed in Masaachusetts;

10. Northampton Bucks County Municipal Authority v, Amerada Hess Corp., et

al., Case No. 04-CV-6993, filed in Pennsylvania;

11.  Crafisbuty Firc District #2 v, American Refining Group, Inc., et al,, Cese No.
04~-CV-3419, filed in Vermont;
12. Town of Hartland, County of Windsor, Vermont v. Amera ct

al,, Case No. 04-CV-2072, filed in Vermont;
13. American Distiling & Manufacturing

@6/m9
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17.  United Water angg@_g'g t, Inc. v. Amerada Hess Corp., et al., Casc No. 04-

CV-1721, filed in Connccticut

10 18.  City of Dover v. Amerada Hess Com., et al., Case No. 04-CV-2067, filed in

11 New Hampshire;

12 19, City of Portsmouth v. Amerada Hesa Corp.. et al., Case No. 04-CV-20686, filed

13 in New Hampshiro;

1 Case No. 04-CV-1719, filed in Connecticut;

2 14, olumbia Board of Education, Horace Porter School v rada Hoess

3 et 8l., Cisc No. 04-C'V-1716, filed in Conneoticut;

4 15, r Lady of the R Chapel v. Amerada Hess Corp., et al., Case No, 04-
5 CV-1718, filed in Connectiout;

6 16. f Bast H, n V. Ame: s Corp., et al,, Case No. 03-CV-1720,
7 filed in Connectiout;

8

9

14

15

16

17

18 22,

1% etal,, Case No. 08-CV-00312, filed in New Jersey;

20 23, 5 ti ity of Vineland v ot al

21 Case No. 05-CV-9070, filed in New Jersey;

22 h 24.  County of Suffolk v. Amerads Hess Corp., et al., Case No. 04-CV-5424, filed
23 in New York;

24 25.  United Water Yotk In¢, v, 8 Corp.. et al., Case No. 04-CV-
25 H 2389, filed in New York;

26 26. A ater District v. » ot al., Case No. 07-CV-

27 2406, filed in New York;
28
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- 27
CV-2403, filed in New York;

28,

CV-2407, filed in New York;

29,

in New York;
30.
in New York;
3l
in New York;
32.

in New York;

5421, filed in New York;

35, Incorporated Village of Sands Point v, Amerada Hess Corp., et al,, Case No.
04-CV-3416, filed in New York;

36,  Long Island Water Corp. v. Amerada Hess Corp.. st 1., Cage No. 04-CV-
2068, filed in Neéw York;
37.  Port Washington Watet District v. Amorada Hess Corp., et al., Case No. 04-
CV-3415, filed in New York;
38,  Roslyn Water District v. Amerada Hegs Corp.. ot al., Case No. 04-CV-5422,
filed in New York;
39.

No. 07-CV-2405, filed in New York;

40.

662-364-3872 AZ GUARANTY FUNDS PAGE ©8/89 '

f Glen Cove Water District v,  He . ., Case No, 07-

Gity of Groenlgwn Water Distriot v. Amérada Hess Corp., et el, Case No. 07-
City of Rockport v. Amerada Hess Corp., et al., Case No, 04-CV-1724, filed

MM&H&M Case No. 04-CV-20355, filed
City of New York v. Am&ada Hess Corp., et al., Case No. 04-CV-3417, filed

County of Nassau v, Amerada Hess Corp,, ¢t al,, Case No. 03-CV-9543, filed

al., Case No. 04~

own of Wa t v. Amerada Hess ».ot al,, Case No. 04-CV-2388,
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1 filed in New York;
2 41.  Village of Pawling y. Amerada Hess Corp., et al., Case No, 04-CV-2390, filed
3 | inNewYork; ' o ‘

4 | 42 Water Authority of Great Neok North v. Amerada Hess Corp.. et al, Case No,
5 || 04-Cv-1727, filed in New York; |

6 43, Wa ity of egpérn Nas . Amer et al., Case No,

7 03-CV-9544, filed in New York;

8 | 44. TownofMatoakn West Virginia, Matoaks Water System v. Amerada Hess
9 Y Corp. etal, Case No. 04-CV-3420, filed in West Virginis;

10 | 45. Buchanan County School Board v. Amerada Hess Corp.. etal., Case No, 04-
11 CV-3418, filed in Virginia; |

12 | 46. Countyof Greensville v. Amesada Hess Corp., et al., Case No, 05-CV-1310;
13 47.  Pattick County School Board v. Amerada Hess Corp., et al,, Case No. 04-CV-
14 | 2070, filed in Virginia;

15 | 48. Yillage of Island I ake v. Amerada Hoss Corp., et al., Case No. 04-CV-2053,
16 filed in Tllinois;

17 49.  City of Crystal River v. Amerads Hess Corp, et al., Case No. 07-CV-6348,

18 | filedin Florids; |

19 50.  City of Inverness Water District v. Amerada Hess Corp., et al., Case No. 07-
20 | CV-4011, filed in Florida;

21 51.  City of Tamnpa Bay Water District v, Amerada Hess Corp,, et al., Case No, (7-
22 CV-4012, filed in Florida;

23 | 52. Homosassa Water District v, Arierada Hess Corp., ct al., Case No. 07-CV.-

24 4009, filed in Florida; and, _

25 53.  Plainview Water Diatrict v. Amerada Hess Corp., et al., Case No. 08-CV-
26 | 0278, filed in New York.

27 :

28




Michael Stgguine

ShB-T

From:
Sent:
To:
Subject:

Attachments:

Michael Surguine

Friday, May 04, 2012 1:17 PM

'Smith, Eric A. EAS’

FW: Disputed Claim Proceeding with Home Liquidator

Funds Western Moticn for Summary Judgment 8-3-2008.pdf: Funds Western SOF in Support
of MSJ 9-3-2008.pdf, Funds Western Affidavit of Kelly for MSJ 9-3-2008.pdf; Funds Westem
Affidavit of Surguine for MSJ 9-3-2008.pdf

m O’ B

Funds Western - Funds Westem Funds Western Funds Western
otion for Summa.OF in Support o. Affidavit of Kel...Affidavit of Sur...

Eric,

Attached are the requested documents in the Western Refining matter.

Michael E. Surguine
Executive Director

Arizona Property and Casualty Insurance Guaranty Fund Arizona Life and Disability Insurance
Guaranty Fund 1110 W. Washington Street, Suite 270 Phoenix, AZ 85007

(602) 364-3866 (Phone)

(602) 364-3872 (Facsimile)

msurguine@azinsurance.gov
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GLOVER & VAN COTT, P.A.

2025 North Third Street, Suite 260
Phoenix, Arizona 85004
(602) 257-9160

Ryan J. Talamante — 15323

Attorney for Defendant Arizona Property
and Casualty Insurance Guaranty Fund

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

Pittsburgh, Pa; et al.,
(Assigned to the Honorable

Defendants. John Buttrick)

Western Refining Southwest, Inc., et al., )  Case No. CV2008-007299

)

Plaintiffs, )  DEFENDANT ARIZONA
)  PROPERTY AND CASUALTY
V. ) INSURANCE GUARANTY

)  FUND’S MOTION FOR
National Union Fire Insurance Company of ) SUMMARY JUDGMENT

)

)

)

)

Pursuant to Rule 56(b), Arizona Rules of Civil Procedure, Defendant Arizona
Property and Casualty Insurance Guaranty Fund (the “Guaranty Fund”) hereby moves the
Court to enter summary judgment in its favor. This Motion is based on the following

Memorandum of Points and Authorities and the separately-filed Separate Statement of Facts,

o =R . B L0
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MEMORANDUM OF POINTS AND AUTHORITIES

L CASE BACKGROUND

This lawsuit arises out of the fact that one or more of the Plaintiffs have been sued in
numerous “MTBE” lawsuits throughout the country. Plajntiffs_Bring this lawsuit seeking,
among other things, a declaration that the defendants in this case are obligated to defend the
Plaintiffs in those MTBE lawsuits under various policies of insurance that have been issued
to Plaintiffs over the years, However, unlike every other defendant named in this case, the
Guaranty Fund is not an insurance company, but is a statutorily-created fund maintained
v;/ithin the Arizona Department of Insurance. It is this unique nature of the Guaranty Fund
that gives rise to the instant Motion.

A.  The Unique Nature of the Guaranty Fund

The Guaranty Fund is governed by Article 6 of Chapter 3 of Title 20 of the Arizona
Revised Statutes (A.R.S. §§ 20-661 though 20-680 — collectively referred to sometimes as
the “Arizona Guaranty Fund Statutes”). The Guaranty Fund is controlled by an 1 1-member
board appointed by the Governor of Arizona, and is designed to handle the administration
of claims brought in Arizona against insolvent insurance companies. See A.R.S. §§ 20-662
and 20-663. As set forth in A R.S. § 20-664, the main purpose of the Guaranty Fund isto
“[i]nvestigate claims brought against the fund and adjust, compromise, settle and pay covered

claims to the extent of the fund’s obligations and deny all other claims.” (Emphasis added.)

_—— e - e =
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i |
first exhaust all other sources of other insurance coverage before seeking any payment from

A “covered claim” is defined in A.R.S. § 20-661 as:
an unpaid claim . . . which arises out of and is within the
coverage of an insurance policy to which this article applies
issued by an insurer, if such insurer becomes an insolvent
insurer after August 27, 1977 and the claimant or insured is a
resident of this state at the time of the insured event or the
property from which the claim arises is permanently located in
this state.
A.R.S..§ 20-661(3).
Above and beyond qualifying as a “covered claim,” there are numerous other
provisions contained in the Arizona Guaranty Fund Statutes that limit the ability of the

Guarartty Fund to pay claims. For example, A.R.S. § 20-667 limits the maximum amount that

the Guaranty Fund can pay on a claim to $99,900, A.R.S. § 20-673 requires that a claimant

the Guaranty Fund, and A.R.S. § 20-679 authorizes the Guaranty Fund to bar claims not-
submitted within certain time frames.'

Thus, the Guaranty Fund is not simply a substitute for the insolvent insurer. As the
Arizona Guaranty Fund Statutes and accompanying case law make clear, the Guaranty Fund
steps into the shoes of the insolvent insurer only to the extent that it has an obligation under
the statutes to pay a “covered claim.” See A.R.S. § 20-667(C) (“The fund is deemed the
insurer fo the extent of its obligation on the covered claims . . . .”) (emphasis added); see also

Arizona Property and Casualty Ins. Guar. Fundv. Herder,751 P.2d 519, 521 n.3, 156 Ariz.

'The limitations found in A.R.S. §§ 20-673 and 20-679 both have application to the claims
in this case and form the basis for Guaranty Fund’s request for summary judgment. Both statutes are
analyzed in detail below in Section III of this Motion.

3
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' SOF q3. Plaintiffs allege that these two policies provide coverage for some or all of the

203, 205 n.3 (1988) (noting that “the Fund is deemed the insurer to the extent of the Fund’s
obligations on the covered claims, and not to the extent of the insolvent insurer ’s”) (emphasis
added). As the Arizona Court of Appeals recently stated: “The Fund exists to mitigate the
adverse effects caused by the insolvency of insurers, not to fully replace the coverége that
would have existed if those insurers were solvent.” Jangula v. Jangula, 207 Ariz. 468, 472
(921), 88 P.3d 182, 186 (121) (App. 2004).

B. The Guaranty Fand’s Role in this Case

The Guaranty Fund has been named as a defendant in this case because of the
insolvency of The Home Insurance Company, a New Hampshire insurance company that was
authorized to write business in Arizona. SOF §1. Home Insurance was placed into liquidation
by the Superior Court in Merrimack County, New Hampshire by order of June 13, 2003. SOF
92. Home Insurance had issued certain policies of insurance to one or more of the Plaintiffs,
According to the Complaint, the only Home Insurance policies at issue in this case are: ¢}
aBusiness Owner’s Policy issued to Giant Industries, Inc. (No. BOP 88161 74), covering the
period August 3, 1980 to August 3, 1981; and (2) a Business Owner’s Policy to Giant

Industries, Inc. (No. BOP 8828551), covering the period August 3, 1981 to August 3, 1982.

claims at issue in the MTBE lawsuits that have been filed against the Plaintiffs, and,
therefore, Home Insurance (and now the Guaranty Fund) is obligated to defend the Plaintiffs

in.those lawsuits. SOF Y4. The Guaranty Fund disagrees.

__=——___ ....H,:J
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As set forth below, the Arizona Guaranty Fund Statutes bar payment of Plaintiffs’
claims, and, thus, no defense is owed by the Guaranty Fund.
IHI. ARGUMENT

Before turning to the substance of the Guaranty Fund’s argument, it is important to
point out that the Guaranty Fund is not arguing any policy defenses to Plaintiffs’ claims at
this time. In fact, for purposes of this Motion, the Guaranty Fund will assume that the
underlying insurance policies issued by Home Insurance provide coverage for some or all
of the claims alleged against the Plaintiffs in the MTBE Iawsﬁits.z- Therefore, while there is }
likely to be a great amount of time and effort devoted in this case to exploring the terms and-
exclusions contained in the numerous underlying insurance policies at play, none of those
issues need be dealt with in this Motion.

A, Plaintiffs’ Claims Against the Guaranty Fund Are Barred by
ARS. § 20-679

AR.S. § 20-679, entitled “Limitation on filing of creditor’s claims,” provides:
With respect to the handling of claims, the fund may by
resolution bar known claims, whether liquidated or unliquidated,
not filed with the within four months from the date of notice to
creditors.
In accordance with the authority granted by AR.S. § 20-679, the Guaranty Fund
passed the following resolution on April 16, 1998:

1. Unless otherwise provided by the resolution of the Board
applicable to a specific receivership, any and all claims

?The Guaranty Fund reserves the right to contest coverage under the Home Insurance
policies if it remains a defendant in this litigation beyond the summary judgment stage.

5
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I liquidator or the Guaranty Fund on or before June 13, 2004, Plaintiffs, however, did not

|| notify the Home Insurance liquidator of any of the MTBE lawsuits filed against them until

against the FUND, whether liquidated or unliquidated,
not filed with the receiver or the FUND within four
months from the date of notice to creditors by the
receiver or on or before the claims bar date established
by the receiver, whichever is later, shall be barred as to
the FUND; and B
2. Notice to creditors by the receiver shall be treated and
deemed as notice by the FUND and proof of any claim
filed with the receiver shall be treated and deemed as
filed with the FUND.
SOF 95.
Therefore, in order to be an obligation of the Guaranty Fund, notice of the claim must
be provided to the receiver of the insolvent insurer or directly to the Guaranty Fund at least
by the claims bar date.” In this case, the claims bar date set in the Home Insurance liquidation

proceeding was June 13, 2004. SOF 6. Therefore, in order to be a valid claim as against the |

Guaranty Fund, notice of that claim must have been provided to the Home Insurance

April of 2007, and did not provide any notice of those lawsuits to the Guaranty Fund until
February of 2008. SOF 9Y7-8. Accordingly, all of the claims at issue in this case are Barred
as to the Guaranty Fund. As explained below, this includes even those elaims arising from

lawsuits that were initiated against the Plaintiffs affer the June 13, 2004 claims bar date.

*Although A.R.S. § 20-679 authorizes the Guaranty Fund to bar claims not filed
within four months of notice to creditors, the Guaranty Fund’s resolution of April 16, 1998
expanded that time frame to allow for notice of claims filed anytime before the claims bar
date.




2025 NORTH THIRD STREET, SUITE 260

GLOVER & VAN COTT, P.A.
PHOENIX, ARIZONA 5004 ¢ (802) 2579160

o

10
11
12
13
14
15
16
17
18
19
20

21

Although there are no Arizona cases directly commenting on the application of A.R.S.
§ 20-679, similar guaranty fund statutes from other states have been consistently-construed
as barring any claims submitted after the claims bar date. For example, that was the
c.onclusio;l. reached by the court in Satellite Bowl, Inc. v. Michigan Property & Casualty
Guaranty Association, 419 N.W.2d 460 (Mich. Ai)p. 1988). In that case, Satellite Bowl, Inc.,
a company doing business in Michigan, was insured by Proprietor’s Insurance Company, an
Ohio insurer authorized to do business in Michigan. On August 5, 1981, Proprietor’s was
declared insolvent by an Ohio court. A receiver was appointed and the claims bar date was
set for ane year after the date of insolvency — August 5, 1982. Not until after the claims bar
date had passed did Satellite Bowl become aware of two lawsuits filed against it. Satellite
Bowl promptly notified the Michigan Property & Casualty Guaranty Association of the
claims, but the Association refused to defend because no notice of the claims had been
received by the Association or by Proprietor’s receiver prior to the claims bar date. Satellite
Bowl then brought suit seeking a determination that the Association was obligated to defend |
Satellite Bowl in the two lawsuits. See Satellite Bowl, 419 N.W.2d at 461.

The Michigan Guaranty Association filed a motion for summary judgment, claiming
that, under the Michigan Property and Casualty Guaranty Association Act (the “Michigan

Act”), the Association was only obligated to pay those “covered claims” that were presented

lfto the Association “on or before the last date fixed for the filing of claims” (i.e., the claims

bar date). The trial court agreed with the Association and Satellite Bowl appealed. See id. at

462. On appeal, Satellite Bow! argued that the Association should be required to accept the
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late-filed claim because the purpose of the. Michigan Act was to eliminate risk for
policyholders doing business with an insolvent insurer. In rejecting that argument and
upholding the trial court’s ruling, the Michigan appeals court stated:

While that is indeed the purpose of the act [i.e., to protect
policyholders], the deadline requirement in § 7925(1)(c)
[Michigan’s claims bar date statute] indicates that the
Legislature did not intend to make this protection absolute,
indemnifying any claim no matter when it arose. The
requirement in the statute that claims be presented before the
filing deadline evidences an intent on the part of the Legislature
to provide a cutoff date after which the association is no longer
obligated to accept claims. The language implies that some.
claims, those filed after the filing deadline, would not be
indemnified. The statute does not authorize extension of the
filing deadline for equitable reasons.

74

In addition to its plain language interpretation of the claims bar date statute, the court
in Satellite Bowl found further support for its opinion in the fact that, under the Michigan
Act, claimants who seek payment from the Michigan Guaranty Association are required to
assign their rights against the insolvent insurer to the Association so that the Association can
then seek reimbursement from the insolvent insurer’s estate. The court explained:

There must be reasonable limits to the association’s liability and
finality to the liquidation proceeding. . . . It is important,
therefore, to the statutory scheme that the association be able to
recover as much of the claim as possible from the insolvent
insurer’s estate. Thus, the association is obligated under the act
to accept only claims timely filed which entitle it to participate
in the liquidation proceedings.
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After citing cases from other jurisdictions that had construed other states’ guaranty

fund statutes in a similar manner, the Satellite Bow! court concluded:

We agree with these decisions that allowance of delinquent

claims would prolong distribution of the insolvent company’s

assets to the detriment of other claimants and would adversely

affect the guaranty associations.
1d.; see also Ohio Ins. Guar. Ass’nv. Berea Roll & Bowl, Inc., 482 N.E.2d 995, 998 (Ohio
C.P. 1984) (“The purpose of permitting the court to set a date beyond which no claim shall
be presented allows the early liquidation of the insolvent insurance company and, therefore,
benefits the claimants and policyholders of the insolvent company.”).

Another case with facts similar to this case is Cannelton Industries, Inc. v. Aetna
Casualty & Sur'ety\(nl'o., 460 S.E.2d 18 (W.V. App. 1994). Cannelton Industries was involved
in the coal business in West Virginia and had been insured over the years by numerous
insurers, including Midland Insurance Company and Integrity Insurance Comi)any. Both
Midland and Integrity were eventually declared insolvent, and claims bar dates were set in
each estate — April 3, 1987 for Midland, and March 25, 1988 for Integrity. Cannelton, 460
S.E.2d at 20.

On June 23, 1988 - after both bar dates had passed — Cannelton received notice from

the United States Environmental Protection Agency that Cannelton may be a responsible

“The Arizona Guaranty Fund Statutes contain a similar requirement. See A.R.S. § 20-672
(“Any person recovering pursuant to this article shall be deemed to have assigned his or her rights |
under the policy to the fund . . . .").

— - =netne - - - - - -
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party for an environmental pollution problem that had occurred at a Michigan site owned by
Cannelton. Eleven months later, on May 25, 1989, the EPA issued a formal environmental
claim against Cannelton. After the EPA issued the formal claim, Cannelton notified the
liquidators of both Midland and Integrity, requesting coverage under the respective policies.
Because Cannelton was a West Virginia company, both claims were forwarded to the West
Virginia Insurance Guaranty Association (“WVIGA?™) for handling. The WVIGA denied
coverage under both policies because notice of the claim had not been presented prior to the
expiration of the claims bar date in either estate. Cannelton then brought a declaratory
judgment action against the WVIGA and approximately 56 of its insurance carriers, seeking
coverage for the EPA claim. Id. at 20-21.

The WVIGA f{iled a motion to dismiss (later treated as a motion for summary
judgment) arguing that it had no obligation (or even authority) to pay under the Midland or
Integrity policies because no notice of the claim had been received prior to the expiration of
the claims bar dates. The trial court granted the motion, and Cannelton appealed. Id. at 21.

After reviewing the provisions of the West Virginia Guaranty Association Act that
defined “covered claims” (in terms virtually identical to the definition found in A.R.S. § 20-
661) and established the claims bar date limitation, the appellate court agreed that
Cannelton’s claim against the WVIGA was barred, stating:

The fact that there might have been a potential claim obviously
did not surface until well after the bar dates for filing proofs of
claims had expired . . . . Clearly, by the time Cannelton was
faced with a viable claim (on May 25, 1989, the day the USEPA
issued its environmental claim), it was no longer a “covered

claim” under the Act.

10
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Id. at 23 (emphasis in original).

Similar reasoning was used by the court in Bassiv. Rhode Island Insurers ' Insolvency
Fund, 661 A.2d 77 (R.L 1995). In that case, Ishkhan Tavitian was injured while working for
AAMCO Electric, a Rhode Island business owned and operated by Fred Bassi. At the time
of Tavitian’s injury, Bassi had workers’ compensation coverage from American Universal
Insurance Company. However, on January 8, 1991 —about six months after Tavitian’s injury
— American Universal was declared insolvent by the Rhode Island Superior Court, and a
claims Ba;r date was set for one year later — January 8, 1992. See Bassi, 661 A.2d at 78.

There were no claims filed against Bassi or American Universal regarding Tavitian’s
injury until September of 1992, when United States Fidelity and Guaranty (“USF&G”) — a
workers’ compensation carrier for a prior employer of Tavitian — filed a petition for
apportionment against Bassi in the Workers’ Compensation Court. Since American Universal
was insolvent, Bassi turned to the Rhode Island Insurers’ Insolvency Fund to defend and
indemmnify him in the apportionment action by USF&G. The Rhode Island Fund refused to
do so, citing to a Rhode Island statute that provides that the Fund is not obligated to pa& “any
claim filed with the fund after the final date set by the court for the filing of claims against
the liquidator or receiver of an insolvent insurer.” See id. at 80 (citing to Section 27-34-
8(a)(1)(iii) of the Rhode Island Insurers’ Insolvency Act). Bassi then brought suit against the
Rhode Island Fund.

On motion for summary judgment, the Rhode Island Fund argued that, because

-{ Bassi’s claim was not filed with the American Universal réceiver'by the claims bar date, the

1
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claim was barred as to the Fund per the Rhode Island statutes. The fact that Bassi had no

knowledge of the USF&QG claim until nine months after the claims bar date passed (thereby

3| making it impossible to have timely filed the claim) was irrelevant according to the Rhode

Island Fund See id. at 78-79. The trial court agreed with the Fund, and Bassi appealed.

On appeal, the appellate court upheld the trial court ruling, stating:
Although it is unfortunate for Bassi that he was not aware of the
claim filed against him until after the filing date had passed, this
‘court has no authority upon which to allow the filing of an out-
of-time claim in this case.
Id. at 80.
The court in Bassi explained that the statute clearly prohibited late-filed claims as

against the Rhode Island Fund and left no room for any other interpretation.

12

13

14

15

16

17

18

19

20

21

Furthermore, although the Legislature has provided protection
for claimants and policyholders of specific insurance companies
that become insolvent, that protection is not absolute. Without
a deadline for filing claims, the liquidation of an insolvent
insurance company could not be effected until the statutes of
limitations on all potential claims had expired.

de. (citations omitted).

Other courts interpreting their state’s insurance insolvency provisions have come to
the same conclusion. See, e.g., Berea Roll & Bowl, Inc., 482 N.E.2d at 998 (holding that the
Ohio Insurance Guaranty Association had no obligationto péy aclaim filed five months after
the claims bar date passed); J re Professional Ins. Co. of New York, 413 N.Y.Supp.2d 17,
affirmed 402 N.E.2d 143 (1979) (holding that New York security fund’s decision to reject

a late-filed claim was correct even though the claimant did not leamn of the possibility of a

12
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malpractice suit until after the claims bar date had passed); Union Gesellschaft Fur Metal
Industrie Co. v. Illinois Ins. Guar. Fund, 546 N.E.2d 1076, 1079 (App. I1l. 1989) (holding
that the Illinois Insurance Guaranty Fund was not obligated to indemnify the insured’s late-
filed claims, even though the insured “could not have filed any information respecting the
two specific claﬁns by the filing deadline” because it had no knowledge of them at that time).

Much like the statutes involved in the above-cited cases, A.R.S. § 20-679 expressly
authorizes the Arizona Guaranty Fund to bar claims that are not presented by the prescribed
deadline. There is no ambiguity surrounding that statute, nor is there any question that the
Guaranty Fund properly exercised that grant of authority in establishing the claims bar date
as -the latest date by which claims must be presented.

As set forth above, neither the Home Insurance liq\uidator nor the Guaranty Fund
received notice, prior to the claims bar date of June 13, 2004, of any of the claims now
alleged against Plaintiffs. Accordingly, those claims are now barred as to the Guaranty Fund.
This includes not only those -claims that Plaintiffs knew or could have known about on or
before June 13, 2004, but, as the cases cited above make clear, the bar applies even to those
claims that Plaintiffs did not know about (and could not have known about) until sometime
after June 13, 2004.

It should be noted that Plaintiffs are not be wholly without remedy, as they may be
able to establish a late-filed claim in the Home Insurance liquidation process. But regardless
of whether they are successful in doing so, their claims against the Guaranty Fund are barred

under the authority granted to the Guaranty Fund by the legislature in A.R.S. § 20-679.

13
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B. Plaintiffs’ Claims Against the Guaranty Fund Are Premature

Even if Plaintiffs’ claims were not barred by A.R.S. § 20-679, they are premature
under A.R.S. § 20-673. Section 20-673 deals with the situation, like this one, where more
than one insurance policy may be applicable to cover the loss. Section 673 states, in part:
Where more than one policy may be applicable, a policy issued
by the insolvent insurer shall be deemed to be excess coverage.
The claimant shall be required to exhaust all rights under other
applicable coverage or coverages. Any recovery pursuant to this

article shall be reduced by the amount of the recovery under the
-claimant’s insurance policy. . . . .

AR.S. § 20-673(C).

In other words, anyone seeking to recover monies from the Guaranty Fund must first
exhaust all other applicable insurance coverage. Not only that, but any recovery from other
insurance is applied to reduce the $99,900 that the Guaranty Fund would otherwise have to
pay.’ As a result, once a claimant recovers $99,900 from any other insurance, the Guaranty
Fund’s obligation on the covered claim is reduced to zero. See Jangula, 207 Ariz. at 471 4|
14), 88 P.3d at 185 (Y 14) (holding that recoveries from other insurance are applied to offset
the $99,900 that the Guaranty Fund may otherwise be required to pay). And once there is no

Jonger any obligation to pay on a covered claim, the Guaranty Fund has no obligation to pay

defense costs.

‘A.R.S. § 20-667 was amended in 2007 to increase the maximum amount payable on a
covered claim to $299,900. See 2007 Ariz. Session Laws Ch. 115, § 3. That amendment, however,
only applies to insolvent estates that are activated after the effective date of that amendment
(September 19, 2007). See A.R.S. § 1-244. Since Home Insurance was declared insolvent on June
13, 2003, the previous version of A.R.S. §20-667 applies in this case.

14
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The complaint here not only states on its face that there are other insurance policies
issued by solvent insurers that are applicable to these claims, but that those policies have yet
to be exhausted. SOF 9. Until Plaintiffs have exhausted their rights under those other
policies, there is no claim against the Guaranty Fund.® Moreover, any recoveries under those
policies will effectively reduce the Guaranty Fund’s obligation on any covered claims (and
thus its obligation for defense costs) to zero.

O1. CONCLUSION

Plaintiffs’ claims against the Guaranty Fund are barred by A.R.S. § 20-679 and the
Iresolu’cion passed by the Guaranty Fund in accordance with that statute. The barred claims
include not only those claims that Plaintiffs® knew about as of June 13, 2004 (the Home
Insurance claims bar date), but also those claims that did not come into existence until after
that date passed. Even if Plaintiffs claims were not barred by A.R.S. § 20-679, the policies
issued by Home Insurance are deemed excess pursuant to A.R.S. § 20-673 and cannot be
accessed until all other insurance is exhausted. Accordingly, Plaintiffs have no claim against
the Guaranty Fund at this time.

For the foregoing reasons, the Guaranty Fund requests that the Court grant this Motion
and enter summary judgment in its favor.

DATED this 3™ day of September, 2008.

SAs stated in A.R.S. § 20-673(C), the policies issued by Home Insurance are deemed to be
“excess policies,” and, like the other excess policies issued to Plaintiff, should not be a part of this
case.

15
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GLOVER & VAN COTT,P.A.

By: __/s/ Ryan J. Talamante
Ryan J. Talamante

2025 North Third Street, Suite 260
Phoenix, Arizona 85004

Attorney for Defendant Arizona Property
and Casualty Insurance Guaranty Fund

ELECTRONICALLY FILED
this 3™ day of September, 2008.

COPIES electronically served this
this 3™ day of September, 2008, via
LexisNexis File & Serve, to:

John Rollie Wightman

JOHN ROLLIE WIGHTMAN, P.C.
1850 East Thunderbird Road
Phoenix, Arizona 85022

Attorney for Plaintiffs

Philip C. Hunsucker

Brian L. Zagon

Christopoher J. Dow-

Allison E. McAdam

Hunsucker, Goodstein & Nelson
3717 Mt. Diablo Boulevard, Suite 200

_l|Lafayette, California 94549

Attorney for Plaintiffs

16




o
=] o

2025 NORTH THIRD STREET, SUITE 260
PHOENIX, ARIZONA 85004 ¢ (602) 2579160

GLOVER & VAN COTT, FP.A.
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500 North Brand Blvd., Suite 900
Glendale, California 91203

Attorneys for Defendant Fireman’s Fund

Theodore Julian

BURCH & CRACCHIOLO, P.A.

702 East Osborn Road

Phoenix, Arizona 85014

Attorneys for Defendant Fireman’s Fund

George D. Yaron

{lJames L. Silverstein

YARON & ASSOCIATES

601 California Street, 21* Floor

San Francisco, California 94108

Attorneys for Defendant Assicurazioni Generali S.p.A.

Donald L. Myles, Jr.

JONES, SKELTON & HOCHULL, P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona 85012

| Attorneys for Defendant Assicurazioni Generali S.p.A.
Steven Plitt

Joshua D. Rogers

KUNZ PLITT HYLAND DEMLONG & KLEIFIELD
3838 North Central Avenue, Suite 1500

Phoenix, Arizona 85012

Attorneys for Defendants National Union

Fire Insurance Company of Pittsburgh, PA,

Tllionois National Insurance Company,

American Home Assurance Company and

American International Specialty Lines Ins. Co.
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J. Karren Baker

SINNOTT, DITO, MOURA & PUEBLA

555 Montgomery Street, Suite 720

San Francisco, California 94111

Attorneys for Defendants National Union

Fire Insurance Company of Pittsburgh, PA,
Illionois National Insurance Company,
American Home Assurance Company and
American International Specialty Lines Ins. Co.

/s/ Danielle Avery
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GLOVER & VAN COTT, P.A. D
2025 North Third Street, Suite 260
Phoenix, Arizona 85004

(602) 257-9160
Ryan J. Talamante — 15323
Attorney for Defendant Arizona Property

and Casuvalty Insurance Guaranty Fund
IN THE SUPERIOR COURT OF THE STATE OF ARTIZONA
IN AND FOR THE COUNTY OF MARICOPA

Western Refining Southwest, Inc., et al., Case No. CV2008-007299
DEFENDANT ARIZONA
PROPERTY AND CASUALTY
INSURANCE GUARANTY FUND’S

)
)
Plaintiffs, )
)
) SEPARATE STATEMENT OF
)
)
)
)
)

V.

FACTS IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

National Union Fire Insurance Company of
Pittsburgh, Pa, et al.,

Defendants. (Assigned to the Honorable
John Buttrick)

Pursuant to Rule 56(c}2), Arizona Rules of Civil Procedure, Defendant Arizona
Property and Casualty Insurance Guaranty Fund (“Guaranty Fund™) hereby sets forth the

specific facts relied upon in support of its separately-filed Motion for Summary Judgment.
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STATEMENT OF FACTS
1. The Guaranty Fund has been named as a defendant in this case as a result of
the insolvency of The Home Insurance Company, a New Hampshire insurance compaﬁy, that
was authorized to write business in Arizona. See First Amended Complaint For Declaratory
Reliéf, Breach of Contract and Breach of Implied Covenant of Good Faith and Fair Dealing
(hereinafter “First Amended Complaint™) § 10.

2. Home Insurance was declared insolvent and placed into liquidation by the
Superior Court in Merrimack County, New Hampshire by order of June 13, 2003. See
Affidavit of Kevin L. Kelly in Support of Defendant Arizona Property and Casualty
Insurance Guaranty Fund’s Motion for Summary Judgment (hereinafter “Kelly Affidavit”),
a copy of which is attached hereto as Exhibit 1; see also First Amended Complaint 9 306.

3. Home Insurance had issued certain policies of insurance to one or more of the
Plaintiffs. According to the Complaint, the only policies at issue in this case are: (1) a
Business Ownér’s Policy issued to Giant Industries, Inc. (No. BOP 8816174), covering the
period August 3, 1980 to August 3, 1981; and (2) a Business Owner’s Policy to Giant
Industries, Inc. (No. BOP 8828551), covering the period August 3, 1981 to August 3, 1982.

See First Amended Complaint §§ 295-309.
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4, Plaintiffs allege that policiess BOP 8816174 and BOP 8828551 provide
coverage for some or all of the claims at issue in the numerous lawsuits that have been filed
against the Plaintiffs, and, therefore, Home Insurance (and now the Guaranty Fund) is
obligated to defend the Plaintiffs in those lawsuits. See First Amended Complaint 9§ 308.

5. Inaccordance with the authority granted by A.R.S. § 20-679, the Guaranty
Fund passed the following resolution on April 16, 1998:

1. Unless otherwise provided by the resolution of the Board
applicable 0 a specific receivership, any and all claims
against the FUND, whether liquidated or unliquidated,
not filed with the receiver or the FUND within four
months from the date of notice to creditors by the
receiver or on or before the claims bar date established
by the receiver, whichever is later, shall be barred as to
the FUND; and
2, Notice to creditors by the receiver shall be treated and
deemed as notice by the FUND and proof of any claim
filed with the receiver shall be treated and deemed as
filed with the FUND.
See Affidavit of Michael E. Surguine in Support of Defendant Arizona Property and Casualty
Insurance Guaranty Fund’s Motion for Summary Judgment (hereinafter “Surguine
Affidavit™) § 3, a copy of which is attached hereto as Exhibit 2.

6. In this case, the claims bar date set in the Home Insurance liquidation
proceeding was June 13, 2004. See First Amended Complaint § 306; see also Order of
Liquidation, dated June 13, 2003, p. 8, a copy of which is attached as Exhibit 1 to the Kelly

Affidavit.
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7. Plaintiffs did not notify the Home Insurance liquidator of any of the MTBE
lawsuits filed against them until April of 2007. See Kelly Affidavit 5.

8. Plaintiffs did not notify the Guaranty Fund of any of the MTBE lawsuits filed
against them until February of 2008. See Surguine Affidavit 7 6.

9. Plaintiffs admit that there are other insurance policies issued by solvent insurers
that are applicable to these claims, but that those policies have yet to be exhausted. See First
Amended Complaint ¥ 105-108.

DATED this 3™ day of September, 2008,

GLOVER & VAN COTT, P.A.

By: __/s/Ryan J. Talamante
Ryan J. Talamante

2025 North Third Street, Suite 260
Phoenix, Arizona 85004

Attorney for Defendant Arizona Property
and Casualty Insurance Guaranty Fund

ELECTRONICALLY FILED
this 3™ day of September, 2008.

COPIES electronically served this
this 3™ day of September, 2008, via
LexisNexis File & Serve, to:

John Rollie Wightman

JOHN ROLLIE WIGHTMAN, P.C.
1850 East Thunderbird Road
Phoenix, Arizona 85022

Attorney for Plaintiffs
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GLOVER & VAN COTT, P.A.
PHOENIX, ARiZONA BS004 + (502) 2570180
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Philip C. Hunsucker

Brian L. Zagon

2 I Christopoher J. Dow

[[Allison E. McAdam

3 f{ Hunsucker, Goodstein & Nelson
3717 Mt. Diablo Boulevard, Suite 200
4 it Lafayette, California 94549

Attorney for Plaintiffs

| Mark Peck

6 | WILSON & MCQUEENY

500 North Brand Blvd., Suite 900

7 It Glendale, California 91203 _
Attorneys for Defendant Fireman’s Fund

8
Theodore Julian
g | BURCH & CRACCHIOLO, P.A.
702 East Osborn Road
10 | Phoenix, Arizona 85014
Attorneys for Defendant Fireman’s Fund
1 George D. Yaron
James L. Silverstein
YARON & ASSOCIATES
601 California Street, 21 Floor
San Francisco, California 94108
Attorneys for Defendant Assicurazioni Generali S.p.A.

12
13
14
'1 5| Donald L. Myles, Jr.

JONES, SKELTON & HOCHULL P.L.C.
2901 North Central Avenue, Suite 800

16 Phoenix, Arizona 85012

- | Attorneys for Defendant Assicurazioni Generali S.p.A.
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19
20

21
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Steven Plitt

Joshua D. Rogers

KUNZ PLITT HYLAND DEMLONG & KLEIFIELD
3838 North Central Avenue, Suite 1500

Phoenix, Arizona 85012

Attorneys for Defendants National Union.

Fire Insurance Company of Pittsburgh, PA,

IHionois National Insurance Company,

American Home Assurance Company and

American International Specialty Lines Ins. Co.

J. Karren Baker
SINNOTT, DITO, MOURA & PUEBLA.
555 Montgomery Street, Suite 720

| San Francisco, California 94111

Attorneys for Defendants National Union

Fire Insurance Company of Pittsburgh, PA,
Illionois National Insurance Company,
American Home Assurance Company and
American International Specialty Lines Ins. Co.

__/s/ Danpielle Avery




EXHIBIT 1



IN Tm SUPERIOR COU:RI' OF THE STATE OF. ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

Wesfem Reﬁnmg Seuthwest, Inp " ct al L Y 'Case Ng CV20ﬂ8-GO7299

' AFFIDAVIT OF KEVIN L.
KELLY IN SUPPORT OF
DEFENDANT ARIZONA
PROPERTY AND-CASUALTY-
'INSURANCE GUARANTY
FUND’S MOTION FOR

 SUMMARY JUDGMENT

Plamt[ﬁ‘s, o

Nanonal Umon Flrs Insurance Company of
Pmsbmgh Pa, et al., Cnn
T (Asmgned to the Honerable

“John Buttnck) =

‘U 2 -_.,; N v,,, .'-‘



State of New York ) T :
o s )ss
CountyofBroﬁjt' 1. TN
KEVIN L KELLY bemg first duly stm, upon hls oaﬁa, depeses and says
: 1 I am ever the age of 18 and I ama resﬂent of the State of New Jersey. know

the followmg facts of my own pefstanal knowledge

2. I am the Chief Enwronmenml Officer fﬂr The Home Inswanee Cempamy in .

qumdaﬂ@n (“Home Inmzrance”), and Iam fammar w11:hthe qperanon ofthe Home Inmrance ,'

hqmdahon proceeding
3 By order dated June 13,2003 (heremafter the “Order of quurdatlon” s Home

‘Insurance was declared msolvcnt by the Supener Court in Memmack County, New

Halnpslme A true and correct copy of the Order ef qumdatlon is attached hereto as E:dn'blt

L

of elaims pl.msfuant to RSA 402-C:26, I[, RSA 402-C 37 I, and RSA 402-C 40, II, shall be

'I;:'@ne ygar from the date of this Order.” See Order of hquidatlon v (bb), _ et
_' e __: 5. 'Ihe ﬁrst notice of any of the MTBE lawsmts filed against the Plamtlffs in, t?he _
o 'above-@aptlened case was: prowﬂed to Home Insurance n Apnl of 20@7 See letter, dated u

| Aprll 11, 2097 ﬁ:om Kathleen A Loven (m behalf oment Industncs Ine) o (ambng_

others) Heme Insurance, a copy of WhiCh is attached hereto as E:dublt 2.

4 Paxagraph (bb) ofthe Order eleqludaﬂmn states: “The deadline f@r t'he ﬁ]mg ';

i e mer st s amesoe NS i

[ R SR TREPT S



'FURTHER AFFIANT SAYETH NAUGHT.

-

My Commgsiaﬁ Expires: 594
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EXHIBIT 2
to Kelly Affidavit



April 11, 2007

AIG Domestic Claims

Ms. Jerri Walker _

101 Hudson Street, 30" Floor
Jersey City, NJ 07302

Allied World Assurance
c/o Willis Bermuda Limited
58 Par La Ville Road
Hamilton HMHX

Bermuda

Attention: Robert Lane

ARCH .

1 Liberty Plaza

53" Floor

New York, NY 10006-1471

XL Environmental
ECS/Reliance/Indian Harbor
520 Eagleview Blvd.

Exton, PA 19341

SENT VIA UPS

Great American Insurance Group

Mr. Troy Galley
49 East 42 Street, Suite 700
Cincinnati, OH 45202-3801

ome Insurance
Ms. Joy Ricigliani
59 Maiden Lane
New York, NY 10038

Claim Advocate Group
Willis North America, inc.
11201 N Tatum Blvd, Suite 310
Phoenix, AZ 85028

Willis

Teisphone: 802-787-5207

Fax 1-877-883-2744

Webslie:  www.willis.com

E-mail: Kathleen.Lovedi@wilis.com



Page 2
Giant Industries
April 11, 2007

Lloyds of London

c/o Ropner Insurance Services Limited
7/17 Jewry Street

London EC3N 2HP

England

Lumbermen’s Insurance
300 East Center Drive, Suite 101 -
Vernon Hills, IL. 60061

Reliance Excess Claims
77 Water Street, 8% Floor
New York, NY 10005

Zarich Insurance

Mz, David Ziegler
Environmental Unit

1400 American Lane

Tower 2, 7° Floor
Schaumburg, IL 60196-1056

Re: Seven New Suits alleging MTBE Contamination
Insured: Giant Industries, Inc.
Plaintiffs; Various
Date of Loss: Various
Our Reference No.: 00041736-00/038615

Dear Sir or Madam:

As insurance broker for Giant Industries, Inc., we are submitting the enclosed Compact Disc
containing seven suits that have been filed against Giant Industries, Inc, and other defendants,
alleging MTBE contamination of groundwater. We were advised that Giant Industries, Inc.’s
counsel will be responding to the suits. The contact at Giant Industries is Ms, J acque Cumbie,

telephone: 480-585-8762.



3

Page 3
Giant Industries
April 11, 2007

We are enclosing a Schedule of Insurance, including some policies that may not be applicable to
this loss, and request that each carrier provide defense and indemnity to the insured, pursuant to
their respective policies and any and all other policies that that may have been issued to the
insured by your companies. We ask that each carrier kindly provide us with your claim number,
the name of the assigned adjuster, and his/her direct phone number, the name and address of the
defense firm, if assigned, and the name and telephone number of the specific defendmg attorney.

Finally, please copy me in on all commmications regarding coverage.
Very t'uiy yours, )
Kathieen A. Lovett

Claim Advocate

Enclosures:

CD containing seven lawsuits
Schedule of Insurance
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GLOVER & VAN COTT, P.A.
2025 North Third Street, Suite 260
Phoenix, Arizona 85004

(602) 257-9160

Ryan J. Talamante -— 15323

Attorney for Defendant Arizona Property
end Casualty Insurance Guaranty Fund

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOFPA

Western Refining Southwest, Inc., et al.,
Plaintiffs,

Y.

13

GLOVER & VAN COTT, P.A.
2028 NoRTH THIRD STREET, SUITE 260

PHOENIX, ARIZCHA BE004 ¢ (602) 2579160

14

15

16

17

18

19

20

21

National Union Fire Insurance Company of
Pittsburgh, Pa, et al.,

)
)
)
)
)
)
)
)
)
Defendants. )
)

2 T W R

Case No. CV2008-007299

AFFIDAVIT OF MICHAEL E.
SURGUINE IN SUPPORT OF
DEFENDANT ARIZONA
PROPERTY AND CASUALTY
INSURANCE GUARANTY
FUND’S MOTION FOR
SUMMARY JUDGMENT

(Assigned to the Honorable
John Buttrick)




GLOVER & VAN COTT, P.A,
2025 NORTH THIRD STREET, SUTE 260
PHORN, ARIZONA BSCO4 4 (602} 2576160

ik

O

10

1

12

13

14

15

16

17

18

19

20

21

State of Arizona )
) ss.

Count_y of Maricopa )

MICHAEL E, SURGUINE, being first duly sworn, upon his oath, deposes and says:

1. I am over the age of 18 and I am a resident of the State of Arizona. I know the
following facts of my own personal knowledge.

2. I am the Executive Director of the Arizona Property and Casualty Insurance
Guaranty Fund (“Guaranty Fund™), and 1 am familiar with the internal organization and
‘operation of the Guaranty Fund.

3. In accordance with the authority granted by A.R.S. § 20-679, the Guaranty

Fund passed the following resolution on April 16, 1998:

L. Unless otherwise provided by the resolution of the Board
applicable to a specific receivership, any and all claims
against the FUND, whether liquidated or unliquidated,
not filed with the receiver or the FUND within four
months from the date of notice to.creditors by the
receiver or on or before the claims bar date established
by the receiver, whichever is later, shall be barred as to
the FUND; and

2. Notice to creditors by the receiver shall be treated and
deemed as notice by the FUND and proof of any claim
filed with the receiver shall be ireated and deemed as
filed with the FUND.

See Resolution of the Arizona Property and Casualty Insurance Guaranty Fund Adopted

{ April 16, 1998, a true and correct copy of which is attached hereto as Exhibit 1.




GLOVER & VAN COTT, P.A,
2025 NORTH THRD STREET, SUITE 260
PHOENTX, ARIZONA B5004 ¢ (602 257-8160

o

10
11
12
13
14
15
16
17
18
19
20

21

4, Pursuant to A.R.S. § 20-665, the April 16, 1998 resolution was incorporated
into the Guaranty Fund’s Plan of Operation as of January 12, 1999,

5. The April 16, 1998 resolution was effective at the time The Home Insurance
Compény (“Home Insurance”) was placed into liquidation proceedings by the Superior Court
in Merrimack County, New Hampshire on June 13, 2003.

6. No notice of any of the MTBE lawsuits that were filed against the Plaintiffs in
the above-captioned case was provided to the Guaranty Fund until February of 2008. A
complete listing of the MTBE lawsuits idéntified by Plaintiffs in this case and exact date
upon which the Guaranty Fund was first provided notice of those lawsuits is attached hereto
as Exhibit 2.

FURTHER AFFIANT SAYETH NAUGHT.

Bfellf Swancr

A [
SUBSCRIBED AND SWORN to before me this 45 day o 2007, by

eL & '

Notary Public

My Commission Expires:




EXHIBIT 1
to Surguine Affidavit



et

RESOLUTION OF THE - - -
ARIZONA PROPERTY AND CASUALTY INSURANCE GUARANTY FUND
ADOPTED APRIL 16, 1998 -

WHEREAS, A.R.S, §20-679 provides that, with respect o the hindling of claims, the
FUND may, by resolution, bar known ddimms, whether liquidated or unliquidated, not
filad within four months from the date of nofiee ta creditars;

AND WHEREAS, the Board of Diredors of the Arlzona Property and Casualty
Insuronce Guarandy Fund hersby delermines that it should rafify, confirm and
memorialize #s pasiiion that all. daims opainst the FUND, whether liquidated or
unliqulidated, nof filed with the recsiver or the FUND on or before the claims bar date
estabiished by the receiver shall ke barred as fo the FUND, provided the receiver’s
claims bar date is af least four months from the dute of the nofica fo cradiiors by the
reaeiver. Nofice fo creditors by the receiver shall be treared and deemed as notice by
the FUND and proof of any such cluim filad with the receiver shall be frected and .
deamed o5 fled with the FUND.

NOW THEREFORE be it resolved thah

1. Unless otherwise provided by the resolution of the Board applicable to a
specific receivership, eny and all claime againgt the FUND, whether liquidated or
vnliquidated, not filad with the recalver or the FLIND within four months from the date
of the nofice fo creditors by the recelvar or' on or befors the claims: bar date
established by the recelvar, whichever is later, shell be barred as fo the FUND; and

2. Notice to crediturs by the receivér sheil be frected and deemed s nofice
by the FUND and proof of any claim filed with tha receiver shall be treated and
deemed o5 ﬂlm_zl with the FUND, .

Adopted this 16* day of April, 1998

Diane A, Klem, Chair
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EXHIBIT 2
to Surguine Affidavit
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From: Phil Hunsucker [mailto:PHunsucker@reslawgrp.com)
Sent: Tuesday, August 26, 2008 6:31 PM

To: Ryan J. Talamante

Cc: Allison McAdam

Subject: Western Refining

Sensitivity: Confidential

Ryan;

It was a pleasure meeting you in person yesterday.

When we spoke a few weeks ago, we agreed that, in an effort to save our clients' costs, before filing the Arizona
Guaranty Fund's planned motion for summary judgment, you would send me the draft affidavits you plan to use to
support the motion. As you are aware, Giant is seeking a defense from several other carriers and views the
Guaranty Fund as secondary to those carriers. However, so far no other carrier has paid any money.,

So as to preserve both our clients’ fees, we believe it would be preferable to meet and confer further prior to the
Fund filing any summary judgment motion, so that we can fully assess any discovery that might be necessary to
oppose the motion. Are you still planning on sending your affidavits for review prior to filing the Guaranty Fund's
motion? '

Phifip C. Hunsucker

www.reslawgrp.com
3717 Mt. Diablo Blvd., Suite 200

Lafayette, CA 94549

Phone: 866.284.0860
Fax. 925.284.0870

phunsucker@reslawgrp.com




From: Phil Hunsucker [mailto:PHunsucker@reslawgrp.com]
Sent: Wednesday, September 17, 2008 9:01 AM

To: Ryan J. Talamante; Allison McAdam
Subject: RE: Western Refining v. National Union et al.; Guaranty Fund's MSJ

Ryan;

In order to avoid unnecessary attorney's fees, would your ctent he interested in a deal with us that required
dismissals for a waiver of costs, timed within a certan number of days from completion of a seftlement with AIG
Since AIG seems to have (survived with the help of the USA), we expect to complete our settiement very shortly.
believe | can get my client to agree to this type of aoproach and it is consistent with how the Guaranty Fund

statutes seem to work (as excess insurance).

~
14

Philip C. Hunsucker

www.resiawgrp.com
3717 Mt. Diabio Bivd,, Suite 200

Lafayette, CA 94549

Phone: B66.284.0860
Fax; 925284.0870

phunsucker@reslawgrp.com

Ok B-K
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From: Phil Hunsucker [mailto:PHunsucker@reslawgrp.com )
Sent: Thursday, September 18, 2008 516 PM . > : ZXL' Y- L

To: Ryan J. Talamante
Cc: Allison McAdam

Subject: RE: Western Refining v. National Union et al.: Guaranty Fund's MSJ

]

Ryan:

Considering the confidentiality of the discussions which are being conducted under the protection of a mediation,
here is the information | can provide you at this time regarding Giant’s tentative agreement for settlement with AIG:
Since the second mediation session with AIG on July 15, several rounds of drafts settlement agreements have
been exchanged between Giant and AIG, but language has not been agreed upon and finalized. We hope to
finalize the settlement within the next two weeks, before Giant's opposition fo AlG's Motion fo Strike is due on
October 8, 2008. However, as with any settlement, we can not guarantee an agreement will be completed within
this timeframe. Under our proposal, Giant would file a Second Amended Complaint, at which time Giant would
dismiss the Guaranty Fund if the Guaranty Fund agrees to exchange a mutual release of attorneys’ fees and costs.

As you are aware, Giant's opposition to the Guaranty Fund’s motion for summary judgment is due October 3,
2008. We plan to oppose the Fund's motion based on the statutory language in Section 20-679, which on its face
only gives the Guaraniy Fund authority to bar “known claims.” The Guaranty Fund has admitted there is no
Arizona law interpreting section 20-679 and none of the cases cited by the Guaranty Fund involve similar statutory
language. In fact, Arizona’s statute is the only such statute in the United States to include "known,” as a modifier
of “claims” that are barred. Further, Arizona's statutory rules of construction provide that "[w]ords and phrases
shall be construed according to the common and approved use of the language.” A.R.S. § 1-213. In our view, the
phase "known claims” is not the same as “claims,” as the summary judgment motion suggests.

In addition, the disc the Guaranty Fund referenced in its motion, but just now provided to Giant, shows that seven
lawsuits were tendered to Home Insurance less than a month after they were known to Giant. Pursuant to Section
20-865(C)(4), "notice of claims to the receiver, conservator or liquidator of the insolvent insurer shall be deemed
nofice to the fund or its agents.” These claims are not barred under the staiutory language of Section 20-679
because they were not known to Giant until it was served.

Moreover, we will argue that the Guaranty Fund clearly exceeded its statutory authority in the Resolution adopted
on April 16, 1998, which barred “any and all” claims when the statute allows for barring only “known claims.”

As stated, we plan to proceed with an argument similar to that outlined above. We do not believe this is an
argument the Guaranty Fund should want to address publicly, either at the trial or appellate level. As such, we
believe it makes sense for both parties to agree to a release of fees in exchange for a dismissal following Giant's
settlement with AIG.

Please let us know whether your client will agree to a dismissal, with an agreement to waive fees and costs,
following settisment with AIG. This certainly would be a sensible way to prevent incurring attorneys' fees.

Philip C. Hunsucker TR e
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Date: 10/01/2008 Type: User User ID: igfijdd
Subject: Received a copy of D/A Talamante's e-mail to Giant/Western's
Received a copy of D/A Talamante's e-mail to Giant/Western's counsel confirming the tentative agreement:

Phil — Following up on our telephone conversation yesterday, you stated that Giant is willing the settle this matter

with the Fund under the terms sets forth in my e-mail below, provided that the release is limited to all past, present
and future MTBE claims. | have confirmed that that modification is acceptable to the Guaranty Fund.

To summarize, the parties agree to settle under the following terms:

1. Giant dismisses all counts against the Guaranty Fund with prejudice;
2. Both parties waive all fees and costs; and
3. Both parties release each other from all past, present and future MTBE claims.

in order to provide the pérties an opportunity to consummate this settlement, the Guaranty Fund agrees to extend
the deadiine for Giant's response to the Fund's motion for summary judgment for 30 days. My understanding is
that Allison is working on a stipulation to that effect now.

Please let me know if | have missiated anything. Thanks.

Ryan J. Talamante
GLOVER & VAN COTT, P.A.
2025 N. Third St., Suite 260
Phoenix, AZ 85004

(602) 257-9160 phone

(602) 257-9180 fax

rtatamante@giovervancott.com



Exh. B-N

THE HOME INSURANCE COMPANY IN LIQUIDATION
P.O.Box 1720
Manchester, New Hampshire 03105-1720
Tel: (800) 347-0014

Date: July 12, 2011 Class V Creditor
Michael Surguine, Executive Director & RECEIVED
Arizena Property & Casualty Insurance Guaranty Association
1110 West Washington St. #270 o
Phoenix, AZ 85007 JUL T5 201

\ B

. AZ DEPT OF-INS 0

RE: NOTICE OF PARTIAL DETERMINATION QUARANDY IE_JLIJ*NAI%ICE

Proof of Claim No.: GOVT18901-12

Determination Summary

Expenses incurred and reported to the Liquidator (“Liquidator”) of The Home Insurance
Company (“Home”), for the period beginning 01/01/06 through 12/30/2010 (see copy of
May 12, 2011 correspondence and Attachment A for details.)

Amount Allowed by Liquidation: $27,674.53
Dear Mr. Surguine:

Further to our correspondence of May 12, 2011, the purpose of this letter is to provide the
Arizona Property & Casualty Insurance Guaranty Association (the “Association™) with a
determination regarding expenses that have been presented to the Liquidator of the Home,
under the Proof of Claim enumerated and captioned above. The determination is
consistent with that which was outlined in the referenced May 12, 2011 correspondence for
which no disagreemnent or other response was furnished the Liquidator. The Liquidator
expects to present notice of this determination to the Superior Court for Merrimack
County, New Hampshire (the “Court™) for approval in accordance with New Hampshire
Revised Statutes Annotated (“RSA™) §402-C:45. Read this Notice of Determination
carefully as it sets forth your rights and obligations in detail.

The Liquidator has now made a Determination on the claim as set forth above in
accordance with The Home’s Claim Procedures (the “Procedures”) approved by the Court.
If the claim has been allowed, in whole or in part, it has been assigned a Class V priority as
a “residual claim” pursuant to the Order of Distribution set forth in RSA §§402-C:44 and
404-B:11 and it will be placed in line for payment as directed by the Court from the assets
of The Home.

LA copy of the January 19, 2005 Restated and Revised Order Establishing Procedures Regarding Claims
Filed With The Home Insurance Company in Liquidation may be obtained from the website of the Office of
the Liquidation Clerk for The Home Insurance Company in Liquidation and US International Reinsurance
Company in Liquidation, www.hicilclerk.org.




You may have other claims against The Home for which you will receive other Notices of
‘Determination. You will have a separate right to dispute each Notice of Determination, If
your claim has been allowed in whole or in part, this Notice of Determination does not
mean that your claim will immediately be paid, or that it will be paid in full. The
Liquidator will make distributions from The Home’s assets on allowed claims in
accordance with orders of the Court as may be entered from time to time. If you have any
questions please contact James Hamilion VP Claims Systems at the above captioned
address.

Any and all distributions of assets may be affected and/or reduced by any payments you
have received on this claim from any other sources. Distributions by The Home are based
on The Home’s knowledge and/or understanding of the amounts you have received in
settlement and/or reimbursement of the expenses forming the subject of this Notice of
Determination from all other sources at the time of the allowance or thereafter. Should
The Home subsequently become aware of prior recoveries from other sources, The Home
has the right to reduce its future distribution payments to you to the extent of such other
recoveries or fo seek and obtain repayment from you with respect to any previous
distributions that were made to you.

Further, if you seek or receive any future payment from any other source after you receive
a distribution payment from The Home, you must notify The Home at the address below,
and The Home has the right to recover from you the distribution payments in whole or in
part, to the extent of any such other future recoveries.

The following instructions apply to this Notice of Determination:

Claim Allowed

1. If this claim has been allowed in whole or in part and you agree with the determination,
sign and date the enclosed Acknowledgment of Receipt of the Notice of Determination
and mail the completed Acknowledgment to The Home.

Claim Disallowed

2. A If all or part of your claim has been disallowed or you wish to dispute the
determination or creditor classification for any reason, you may file a Request for
Review with the Liquidator. The Request for Review is the first of two steps in the
process of disputing a claim determination. The Request for Review must be received
by the Liquidator within thirty (30) days from the date of this Notice of Determination.

REQUEST FOR REVIEW FILING REQUIREMENTS:

(a) Sign and return the attached Acknowledgment of Receipt form.



(b)  On a separate page, state specifically the reasons(s) you believe that the
determination is in error and how it should be modified. Please note the
Proof of Claim number on that page and sign the page.

{c) Mail the Request for Review to:
The Home Insurance Company in Liquidation
P.0. Box 1720
Manchester, NH 03105-1720

You should keep a copy of this Notice of Determination, Acknowledgment
of Receipt and Request for Review, then mail the Original Request for
Review to us by U.S. Certified Mail.

(d) The Request for Review must be received by the Liquidator within thirty
(30) days from the date of this Notice of Determination. The Request for
Review must be in writing.

©) The Liquidator will inform you of the outcome of the review and issue to
you a Notice of Redetermination.

IF THE REQUEST FOR REVIEW IS NOT FILED WITHIN THE THIRTY (30) DAY
PERIOD, YOU MAY NONETHELESS DIRECTLY FILE AN OBJECTION WITH
THE COURT WITHIN SIXTY (60) DAYS FROM THE MAILING OF THIS
NOTICE. You do not have to file the Request for Review as a prerequisite to dispute
the Notice of Determination. Please see Section 2B for the Objections to Denial of:
Claims.

. B. If your claim is disallowed in whole or in part, you may file an Objection with the
Court at

Office of the Clerk, Merrimack County Superior Court

163 N Main Street, P.O. Box 2880

Concord, New Hampshire 03301

Attention: The Home Docket No.03-E-0106

within sixty (60} days from the mailing of the Notice of Determination and bypass the
Request for Review procedures as noted in Section 2A (above). If the Request for
Review is timely filed as outlined in Section 2A the Liquidator will inform you of the
outcome of the review and issue to you a Notice of Redetermination. If the
redetermination is to disallow the claim, you may still file an Objection with the Court.
You have sixty (60) days from the mailing of the Notice of Redetermination to file
your Objection. Please also sign and return the Acknowledgment of Receipt form and
mail a copy of the Objection to the Liguidator.

IF YOU DO NOT FILE AN OBJECTION WITH THE COURT WITHIN EITHER
SIXTY (60) DAYS FROM THE MAILING OF THE NOTICE OF

3



DETERMINATION OR SIXTY (60) DAYS FROM THE MAILING OF THE
NOTICE OF REDETERMINATION, YOU MAY NOT FURTHER OBJECT TO THE
DETERMINATION.

A timely filed Objection will be treated as a Disputed Claim and will be referred to the
Liquidation Clerk’s Office for adjudication by a Referee in accordance with the
Procedures.

3. You must notify the Liquidator of any changes in your mailing address. This will
ensure your participation in future distributions, as applicable. For purposes of keeping
The Home informed of your current address, please notify us at the address given
above.

Sincerely yours,

Peter Bengelsdorf, Special Deputy Liquidator
For Roger A. Sevigny, Liquidator
of THE HOME INSURANCE COMPANY



THE HOME

INSURANCE

COMPANY IN

LIQUIDATION

61 Broadway 6™ FL James Hamilton

New York, New York 10006-2504 TEL: 212 530 3113
FAX: 212 530 4063

May 12, 2011

Michael Surguine, Executive Director
Arizona Property & Casualty Ins. Guaranty Association
1110 West Washington St. #270

Phoenix, AZ 85007

Re: Administration expenses allocated to The Home

Dear Mike:

Further to our earlier conversation and my letter of December 24, 2009, the purpose of
this correspondence is to provide the Arizona Property & Casualty Insurance Guaranty
Association (the “Association”) with a preliminary response to the Association’s
classification of certain asserted administration expenses. Said charges have been
submitted to the Liquidator (“Liquidator”) of The Home Insurance Company (“Home™)
seeking to be allowed as an authorized estate expenditure. '

Our review has identified three items within the Association’s administration expenses,
as reported in their Quarterly Financial Information Questionnaires (“FIQ™) that raise
concerns. The most significant issue involves the Giant Industries, Inc. (“Giant”)
groundwater pollution claims. Specifically, allocated expenses incurred as respects Giant
during the period March 1, 2008 thru June 30, 2009 were submitted for reimbursement.
The request for NCIGF dues and Investment Management Fees is also problematic.

We appreciate that the Association has a statutory duty to investigate claims brought
against the fund and adjust, compromise, settle and pay covered claims to the extent of
the Association’s obligation and deny all other claims. In the instant matter, the
Association denied Giant’s claim for coverage under two primary policies as the claims
were filed after the statutory deadline for filing per applicable Arizona Guaranty
Association Statutes and are, therefore, non-covered claims. Notwithstanding the evident
lack of coverage as of the initial submission date, the Association established 40 basically
identical claim records pertaining to the two primary policies based on potential allocated
exposures. The change increased the number of open Home claims being handled by the
Association from three, prior to the Giant’s claim, to 83 open claims thereafter. This
approach resulted in an increase in asserted administration expenses submitted to The
Home exceeding 300% over the previous submission. Given that the Association had
Giant’s action dismissed because of late notice, the Association clearly did not conduct
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work on a claim-by-claim basis. As late notice was a complete and immediately evident
defense to the claim, the Association needed to establish only two claim records, i.e., one

for each primary policy.

Since the yearly administration expense in 2007 totaled $31,000.00 based on five claims,
the Liquidator is willing to allow that same amount for the 2008 and 2009 years. Based
on the calculations shown in the attached work sheet, the Liquidator inténds to issue a
Notice of Determination for a class I allowance of $150,694.92 for the period beginning
01/01/2006 through 12/31/2010. Of course, you will have a right to dispute the
Liquidator’s determination (once it is issued) via the established claim procedures for
secking redetermination by the Referee or the Court.

The NCIGF dues, reported as $75,881.97 on the FIQ will be subject of a separate Notice
of Determination. This expense does not appear to meet the definition of Class I
administration expenses. Additionally, the allocation of the expense category reported in
the first quarter of 2009, totaled $52,572.44, which. is 10 times the prior amounts. The
Liquidator intends to allow as a Class V claim the same amount reported in 2008 or
$4,365.00. The Claim V notice will total $27,674.53. You will have a separate right to
dispute each Notice of Determination.

The investment fees relate to the Association’s handling of its investment portfolio
maintained for current and future insolvencies. Such costs of handling are, or should be,
offset by commensurate growth in investment value. Furthermore, the Association is
holding The Home"s Special Deposit of $1,000,000.00 and no accounting has been
produced to show that the asserted investment expenses are solely being incurred to
manage The Home’s funds or to reflect interest earmed on the account. Before issuing a
Notice of Determination, the Liquidator wants to afford the Association with an
opportunity to provide an accounting and support for the submitted amount.

Given the significant issues referenced above, we seek to engage in an open dialogue
prior to issuing determinations, and we request a response within thirty days: Attached for
your reference is my supporting work sheet reconciling the FIQ’s. I look forward to

hearing from you.

cc: Peter Bengelsdorf, Special Deputy Liquidator
Christopher Marshall, Assistant Attorney General
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AZ P&C SUMMARY OF FINANCIAL INFORMATION REPORTED ("FIQ")

FiQ
Incept through
12130/2005
Home's
Description Code Amount
Accounting/Legal 2658 $ 3,863.88
Administrative 26811 §  120,199.70
Misc 2877\ 8 11,315.00
Equip & Maint. 2665| $ 18,864.94
Postage 2669| $ 1,123.81
Rent 2663| $ 7,334.96 The Home's Notices of Determination
Telephone 26741 % 1,104.68 Date jssued Class Amount
NCIGF Duss 2670] § 11,104.60 GOVT48901-02 10/24/2006 Class | § 163,806.05
Bank fees 2681] § - GOVT18901-04 11/22/2008 Class V $ 11,104.60 Pending Request for Review
§ 17491155 $ 174,911.55
AZ PRC Reported : FIQ FiQ Frg FiQ FIQ FIQ FiQ FlQ FlQ FliQ. FIQ
Reported Reported Reported Reporied Reported Reported Reportad Reported
Reported activity  adjustments activity adjustments activity adjustments Reported activity adjusiments aclivity adjustments
Year 2006 Year 2006 Year 2007 Year 2007 Year 2008 Year 2008 Year 2009 Year 2008 Year 2010 Year 2010 _ Converted to UDS
Home's . D Format, inception [
Description Codae Amount, . lo Date 12/31/2010
Accounting/Legal 2658| § 1,126.17 i 986.70 $ 8773.02 ] 56242 | § 0.01]1% 148.10 | § (0.01}] § 15,458.29
Split out Legal 01/00 2658 ] 0,428.30 - $ 1,163.08 | 8§ 0.02 | § 10,591.49
Administrative 2881|% 2624632 (% {0.01}] §  21,796.4D } 185604.08 | $ (0.01)} § 13132519 | $ (0.0} § 1573672 |3 - ] 500,808.28
Misc 28771 % 170057 | $ (205143} $ -1,158.55 7,100.48 § 296.86 [ - $ (19528.03)] 8 -
Equip & Maint. 2665] $ 397460 1 § (8,140.30)| $  2420.21 $ 1912447 | % 6859 | § (38321.60) $ - $ -
Postage 2669{ § 331.86 | § 001(8§ 113.28 3 317.51 $ 5276 8 {0.02)] 1729 | $  (1,956.48)] 3 -
Rent 26631 § 66295 | § (0.01)] § 1,427.27 | § 0.01}1% 17,576.00 ] 281214 | § (0.861)] 8 71667 | § = $ 30,529.98
Telephone 2674] § 320.92 % 324.95 $___2257.58 $ 1,757.79 $ 20780 % (5973.70)$ -
NCIGF Dues 2670{ § 593075 [$ 1,153.00 |5 3917.36 $ 436572 $§ 525724418 001 )% 909570 | % (88139.58)| § -
Bank fees 26811 8 277067 |§ 2381792 (8§ 2847668 (0.0N|3 1421972 | $ {€8.50){ § 513.68 3 200.83 | $ (44.310.78)( § -
Split out Travel 01/09 2675 $ 163985 $ 100483 - 1% 1,740.31
Spiit oui Office Exp 01/09 2666 $ 5480244 (% (0.01] % 2178.82 | § 159,008.50 | % 216,889.94
Spilt out investment Mgr Fees 01/09 2654 $ 10,432.83 32912151 § - i85 22 344.98
$ 43,06480 § 1477918 % 35001.36 3§ - $ 250,348.48 3 (0.01) 5 23887410 § (0.03) § 3248472 B 003 § T7688,464,27
8 Claims per § Claims per 10 months of & months of 82 1 Clalm per
Average number of claims per Year : month month 82 claims claims month
Remove from the totals above
NCIGF Dues $ (5,930.75) $ (3,917.36) § (4,365.72) § (52,6572.44) $ (9,095.70) 8 (75,881.97)
Investment Mgr Fees $ - $ - $ - $ (19,432.83) $ (2,912.15) $ (22,344.88)
Adjusted Net per Year 3 37,134.05 $ 31,084.00 § 25408278 $ 166,868.02 $ 2047687
Proposed Home GClass | Recommendation: $  37,134.05 $ 231,084.00 $ 31,000.00 $ 31,000.00 $ 20,476.87 $ 150,694.92
Proposed Home Class V Recommendation: § 5,930.75 $ 3,917.36 $ 4,365.72 $ 4,365.00 § 9,095.70 $ 27,674.53
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